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LETTER  OF  TRANSMITTAL 


To  The  Members  of  The  83rd  General  Assembly 

Ladies  and  Gentlemen: 

I  hereby  submit  the  1982  Annual  Report  of  the  Joint  Committee  on 
Administrative  Rules  for  your  consideration  pursuant  to  Section  7.10  of  the 
Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat.,  ch.  127,  par.  1007.10). 
As  required,  this  report  contains  the  "findings,  conclusions  and 
recommendations,  including  suggested  legislation"  developed  by  the  Committee  as 
a   result  of  its  activities  during   1982. 

The  Joint  Committee,  in  celebrating  its  5  year  anniversary,  has  taken 
major  strides  in  making  administrative  rules  review  a  major  tool  of  legislative 
oversight.  Our  review  of  proposed  rules  has  continued  to  provide  thorough 
examination  of  agencies  legislative  implementation  efforts  and  our  review  of 
existing   rules  has  produced   several   reports  during  the  preceding  year. 


1982  also  saw  the  Joint  Committee  exercising  its  power  to  delay  the 
effectiveness  of  proposed  rules,  checking  the  implementation  of  the  Department 
of  Public  Health  and  the  Environmental  Protection  Agency's  joint  rules  for  the 
certification  of  laboratories.  The  Joint  Committee  has  demonstrated  this  power 
can  be  effectively  yet  judiciously  used  to  assert  the  prerogative  of  the 
legislature. 
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The  review  of  existing  rules  subject-by-subject  has  progressed  and  several 
reports  were  completed  and  discussed  by  the  Joint  Committee  on  Administrative 
Rules.  Reports  on  State  Travel,  Vocational  and  Professional  Education,  and 
Business  Regulations  of  the  Departments  of  Agriculture,  Public  Health  and 
Revenue  and  Wildlife  Management  were  completed  during   1982. 

The  members  of  the  Joint  Committee  appreciate  the  cooperation  of  the 
numerous  other  members  of  the  General  Assembly  who  have  shared  their  views 
with  us  in  areas  of  particular  concern.  Your  continued  involvement  in  the 
activities  of  the  Joint  Committee  is  essential  as  we  seek  to  develop  and 
strengthen  this  oversight  role  that  will   benefit  the  legislative  process. 


Respectfully, 


Representative  Jim   Reijlly 
Chairman 


JR/pc 
Ends. 
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SECTION   ONE 

COMMITTEE  ACTIVITIES 

INTRODUCTION 


The  fifth  annual  report  of  the  Joint  Committee  on  Administrative  Rules 
details  the  activities  and  recommendations  of  the  Committee  during  1982.  The 
extensive  work  of  the  Committee  during  the  year  is  demonstrated  by  the 
detailed  statements  of  objection  and  recommended  legislation  included  in  the 
report.  These  two  specific  areas  of  the  Committee's  activities  are  presented  in 
section  three  and  section  four. 

Each  of  the  Committee's  activities  during  1982  will  be  reviewed  in  this 
narrative  section  of  the  report.  The  approach  and  results  of  each  of  the 
programs  and  projects  of  the  Committee  will  be  discussed.  The  introduction 
outlines  the  basic  functions  of  the  Committee,  explains  the  Committee's 
organization,  highlights  the  Committee's  major  accomplishments  in  1982  and 
presents  an  overview  of  the  report.  Those  individuals  who  are  unfamiliar  with 
the  functions  and  operation  of  the  Joint  Committee  should  find  this  introduction 
particularly  useful.  Other  individuals  who  are  acquainted  with  the  Joint 
Committee's  basic  responsibilities  and  approach  may  want  to  go  directly  to  the 
discussion  of  particular  programs  and  activities. 

Basic  Functions 

The  most  basic  statement  of  the  function  of  the  Joint  Committee  is 
presented  in  Section  7.04(1)  of  the  Administrative  Procedure  Act:  "The 
function  of  the  Joint  Committee  shall  be  the  promotion  of  adequate  and  proper 
rules  by  agencies  and  an  understanding  on  the  part  of  the  public  respecting 
such  rules."  This  statement  indicates  two  directions  of  the  Joint  Committee's 
activities:  (1)  working  with  state  agencies  to  improve  rulemaking  and  rules  and 
(2)  promoting  public  understanding  of  the  rulemaking  process  and  of  the  rules 
themselves. 


The  Joint  Committee  was  created  in  1977  in  a  comprehensive  amendment  to 
the  Administrative  Procedure  Act  (Public  Act  80-1035;  House  Bill  14).  The 
Administrative  Procedure  Act  had  been  passed  in  1975,  but  the  General 
Assembly  recognized  the  Act's  weaknesses  without  the  existence  of  a  mechanism 
for  systematic  oversight  of  the  rulemaking  process  and  direct  legislative 
involvement.  The  creation  of  the  Joint  Committee  was  an  attempt  to  fill  that 
need   for  systematic  oversight. 

The  legislature's  desire  for  systematic  oversight  of  state  agencies' 
rulemaking  and  rules  is  met  by  the  several  interrelated  review  programs 
conducted  by  the  Joint  Committee.  These  programs  are  briefly  summarized  in 
the  introduction.  Additional  details  on  each  of  the  programs  are  presented  in 
the  various  sections  of  the  rest  of  the  report. 

1.  Review  of  Proposed  Rulemaking.  Each  new  rule,  amendment  to  an 
existing  rule  and  repeal  of  an  existing  rule  proposed  by  a  state  agency  is 
reviewed  by  the  Joint  Committee.  This  review,  which  must  be  accomplished 
within  a  strict  45-day  time  period,  is  primarily  intended  to  insure  that  new 
rules  are  within  the  agency's  statutory  authority  and  are  legally   proper. 

2.  Five-Year  Review  of  all  Existing  Rules.  The  Administrative  Procedure 
Act  requires  the  Joint  Committee  to  conduct  a  systematic  review  of  all  currently 
effective  rules  of  all  state  agencies,  regardless  of  when  the  rules  were  adopted. 
This  program  complements  the  review  of  newly  proposed  rules  by  providing  for 
an  examination  of  rules  which  may  have  been  in  effect  for  a  long  time  and  may 
no  longer  be  serving  the  purpose  for  which  they  were  intended.  The  primary 
purpose  of  this  type  of  review  is  to  clean  up  the  existing  rules  and  reduce  or 
eliminate  areas  of  conflict  or  overlap  between   rules. 

3.  Review  of  Emergency  and  Peremptory  Rulemaking.  To  better  monitor 
the  rulemaking  process,  the  Joint  Committee  also  reviews  emergency  and 
peremptory  rules  which  agencies  have  adopted  in  addition  to  regularly  proposed 
rules.  Since  emergency  and  peremptory  rules  are  not  required  to  be  published 
for  public  comment,  the  Joint  Committee  carefully  reviews  these  rules  to  insure 
that  they  comply  with  the  limited  conditions  specified  in  the  Administrative 
Procedure  Act  under  which  such   rules  may  be  adopted,      (see  Table  Six) 


4.  Complaint  Reviews.  The  Joint  Committee  frequently  receives 
complaints  from  the  public  about  specific  rules  of  state  agencies.  These 
complaints  typically  argue  that  the  rule  is  unauthorized  or  unreasonable,  or  has 
a  serious  impact  on  the  affected  public.  Although  formal  objections  based  on 
the  complaints  are  not  usually  required,  the  Joint  Committee  attempts  to  answer 
the  questions  which  have  been  raised  about  the  rules  to  focus  attention  on 
issues  which  are  of  particular  concern  to  the  public. 

5.  Public  Act  Review.  To  supplement  programs  to  review  agency  rules, 
the  Joint  Committee  also  reviews  each  new  public  act  for  its  possible  effect  on 
rulemaking.  The  Committee  informs  agencies  when  it  finds  that  a  new  public 
act  may  require  rulemaking.  Then,  it  monitors  the  agency's  response  and 
actions  to  adopt  the  necessary  rules.  This  review  is  intended  to  help  insure 
that  acts  passed  by  the  legislature  are  implemented  properly  and  translated  into 
rules  whenever  necessary. 

In  a  broad  sense,  each  of  the  Joint  Committee's  programs  is  intended  to 
facilitate  coordination  between  the  legislative  and  administrative  processes  in 
state  government.  They  reflect  a  growing  concern  by  the  legislature  that 
programs  and  policies  be  implemented  as  intended  in  the  authorizing   legislation. 

Accomplishments  During   1982 

The  Joint  Committee  has  continued  to  develop  as  a  strong  and  effective 
mechanism  for  legislative  oversight  of  agency  policy-making  during  1982.  Each 
of  the  Committee's  basic  functions  have  been  performed  with  the  objectives  of 
the  Administrative  Procedure  Act  in  mind  and  with  a  sensitivity  to  the 
capabilities  of  the  agencies  and  to  the  needs  of  the  public. 

The  most  significant  accomplishments  of  the  Joint  Committee  during  1982 
included  four  specific  achievements. 

1 .  Continued  implementation  of  the  Committee's  power  to  prohibit  the 
adoption  of  seriously  defective  proposed  rules.  The  amendment  to  the 
Administrative  Procedure  Act  which  empowered  the  Joint  Committee  to  block 
seriously    defective    proposed    rules    became    effective    on    January    1,     1981     (see 


Section  7.06a  of  the  Act  in  Appendix  A).  The  Committee  adopted  specific 
standards  in  its  operational  rules  to  clearly  delineate  the  situations  in  which 
this  new  power  would  be  utilized  (see  Section  220.950  of  the  Operational  Rules 
in  Appendix  B).  This  authority  was  utilized  only  once  during  1982,  when  the 
Environmental  Protection  Agency  and  Public  Health  proposed  a  set  of  rules  to 
regulate  the  certification  of  environmental  laboratories.  An  extended  discussion 
of  this  specific  action  is  presented  on  pages  30-32.  While  this  instance  may  not 
be  typical,  it  does  illustrate  that  the  Joint  Committee  has  laid  a  solid  foundation 
to  implement  this  power.  This  power  will  continue  to  be  utilized  only 
infrequently  as  a   last  resort  when   less  severe  action   has  failed. 

2.  Completion  of  major  parts  of  the  study  to  identify  and  catalog  all 
rules  and  regulations  affecting  businesses  in  the  state  that  was  initiated  in 
1981.  This  study  has  been  conducted  in  cooperation  with  the  Illinois 
Commission  on  Intergovernmental  Cooperation  and  the  Department  of  Commerce 
and  Community  Affairs.  A  steering  committee  has  been  formed  and  research 
has  begun  on  the  process  of  locating  and  collecting  information  about 
business-related  regulations.  A  survey  of  state  agencies  and  input  from  the 
business  community  has  been  developed  and  sent  to  selected  agencies.  A 
Catalog  of  Business  Regulations  is  currently  in  the  draft  stages.  Additional 
discussion  of  this  project  is  located  on   page  42. 

3.  Completion  of  the  review  of  rules  in  several  major  subject  areas  under 
the  five-year  review  program.  The  review  of  state  travel  regulations,  wildlife 
management,  revenue,  and  vocational  education  were  completed  during  the  year. 
Numerous  statements  of  objection  and  several  recommended  bills  resulted  from 
these  reviews,  which  are  discussed  in  more  detail  on  page  24.  These  results 
confirm  the  usefulness  of  this  systematic  subject-by-subject  review  process. 

4.  Completion  of  the  codification  of  approximately  one-fourth  of  all  of  the 
rules  and  regulations.  The  Joint  Committee  advised,  encouraged,  and 
supported  the  efforts  of  the  Illinois  State  Library,  the  Office  of  the  Secretary 
of  State  and  the  Legislative  Information  System  to  accomplish  the  codification  of 
these  rules.  The  codification  was  completed  prior  to  the  October  1,  1981, 
deadline  and  work  has  begun  on  the  codification  of  rules  scheduled  for  the 
second    year    of    this    effort.      The    Joint    Committee    is    continuing    to    monitor    and 


support  this  effort,  looking  forward  to  the  publication  of  a  complete  Illinois 
Administrative  Code  in  1984  or  1985.  The  codification  has  the  potential  for 
greatly  improving  the  availability  of,  and  public  access  to,  agency  rules. 

Legislative  Oversight  in   Illinois 

The  Joint  Committee  on  Administrative  Rules  co-sponsored  an  Assembly  on 
Legislative  Oversight  at  Illinois  Beach,  Zion,  Illinois,  January  7-9,  1982  to 
discuss  legislative  oversight. 

Co-sponsoring  were  the  Office  of  the  President  of  the  Senate,  Office  of  the 
Speaker  of  the  House,  the  Auditor  General,  the  Commission  on 
Intergovernmental  Cooperation,  the  Select  Joint  Committee  on  Regulatory  Agency 
Reform  as  well  as  the  University  of  Illinois  and  the  Institute  of  Government  and 
Public  Affairs. 

The  assembly  attracted  over  50  participants  and  included  members  of  the 
General  Assembly,  legislative  staff,  executive  department  directors  and  staff, 
lobbyists,  journalists,  and  academicians.  The  assembly  participants  approved  a 
twelve  point  summary  of  their  discussions  which  can  be  found  in  Appendix  F. 

Committee  Members 

The  active  involvement  of  the  members  of  the  Joint  Committee  in  the 
on-going  functions  of  the  office  has  proven  to  be  essential  in  making  the  office 
as  effective  as  possible.  Many  of  the  Committee  members  have  dedicated  many 
hours  to  pouring  over  proposed  agency  rules,  staff  reports,  agency  responses 
to  detailed  questions  and  staff  recommendations,  as  well  as  participating  in 
formal  Committee  hearings  to  question  agency  representatives  or  to  gather 
public  input  on  rules  and  regulatory  policies.  While  participation  in  these  types 
of  legislative  oversight  activities  may  not  be  the  most  visible,  or  the  most 
personally  rewarding,  of  the  tasks  required  of  legislators,  it  is  an  effective 
method  of  representing  constituents  and  impacting  government  operations  at  a 
level  where  government  programs  actually  affect  the  people  of  the  State. 


Members  of  the  Joint  Committee  are  appointed  by  the  legislative  leaders  for 
two-year  terms.  Appointments  are  made  during  the  summer  and  officers  are 
elected  by  the  Committee  from  its  members  in  the  fall  of  each  odd-numbered 
year.  Section  7.02  of  the  Administrative  Procedure  Act  (see  page  283)  specifies 
these  procedures.  It  also  provides  that  vacancies  are  filled  by  the  official  who 
appointed  the  individual   whose  position   is  vacant. 

Legislators  who  were  appointed  or  reappointed  to  the  Committee  during 
1982  are: 

Appointed   by  the   President  of  the  Senate: 

Senator  Arthur   L.    Berman   (Democrat,   28th   District,    Chicago) 
Senator  Vince  Demuzio   (Democrat,    49th   District,    Carlinville) 
Senator  James  Citz   (Democrat,    35th   District,    Freeport) 
Senator  Jeremiah   E.    Joyce   (Democrat,    28th   District,    Chicago) 

Appointed   by  the  Senate  Minority   Leader: 

Senator  Prescott  E.    Bloom   (Republican,    46th   District,    Peoria) 

Senator  Jack   E.    Bowers   (Republican,    41st  District,    Downers  Grove) 

Senator  John  Maitland,   Jr.    (Republican,   44th   District,    Bloomington) 

Senator  Richard  A.    Walsh   (Republican,    5th  District,    Chicago) 

Appointed   by  the  Speaker  of  the  House: 

Representative  Glen   L.    Bower   (Republican,   54th   District,    Effingham) 

Representative  Bob   Kustra   (Republican,   4th   District,    Des   Plaines) 

Representative  A.T.    "Tom"  McMaster   (Republican  47th   District,   Galesburg) 

Representative  Jim   Reilly   (Republican,    49th   District,   Jacksonville) 
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Appointed  by  the  House  Minority  Leader: 

Representative  John  J.   Cullerton   (Democrat,   12th  District,   Chicago) 

Representative  Monroe  L.    Flinn   (Democrat,   57th  District,   Granite  City) 

Representative  Richard  Kelly,  Jr.    (Democrat,  9th  District,   Hazel  Crest) 

Representative  Harry  "Bus"  Yourell   (Democrat,  8th  District,   Oak  Lawn) 

New  officers  were  elected  by  the  Committee  members  in  the  fall  of  1981  as 
provided  in  the  Administrative  Procedure  Act.  These  officers  oversee  the 
Committee's  business  and  operations  and  serve  as  the  Personnel  Committee  for 
evaluating  employee  performance.  The  officers  elected  in  1981,  who  will  serve 
until  the  fall  of  1983,  are: 

Chairman:      Representative  Jim  Reilly 

First  Vice-Chairman:     Senator  Arthur  L.    Berman 

Second  Vice-Chairman:     Senator  Prescott  E.    Bloom 

Secretary:      Representative  Harry  "Bus"  Yourell 

Joint  Committee  Organizational  Changes 

During  the  latter  part  of  1982,  the  staff  of  the  Joint  Committee  on 
Administrative  Rules  underwent  a  number  of  significant  organizational  changes. 
The  changes  were  designed  to  increase  efficiency  in  conducting  reviews  of 
agency  rules  and  to  eliminate  the  overlap  between  the  substantive  review  staff 
sections. 

Prior  to  the  reorganization,  the  staff  was  divided  into  three  separate 
sections.  These  included  (1)  Rules  Review,  responsible  for  reviewing  all 
proposed  agency  rulemakings,  (2)  Compliance  and  Monitoring,  who  conducted 
the  five-year  review  of  existing  rules,  and  an  additional  section,  (3)  Policy  and 
Planning,  whose  responsibilities  included  complaint  reviews  and  development  and 
monitoring  of  legislation  of  interest  to  the  Joint  Committee. 

Under  the  new  plan,  the  staff  structure  has  been  streamlined  into  two 
divisions;    the    Rules    Review    and    Compliance    Division    and    the    Policy,    Planning 
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and  Administration  Division.  (See  chart  on  page  15)  One  of  the  primary 
reasons  for  this  reorganization  was  to  eliminate  the  problem  of  overlap  between 
the  Rules  Review  and  Compliance  and  Monitoring  sections.  Under  the  old 
structure,  staff  reviews  of  new  proposed  agency  rules  and  their  existing  rules 
sometimes  resulted  in  a  duplication  of  efforts.  For  example,  while  one  staff 
reviewer  would  look  at  the  issues  and/or  problems  surrounding  an  existing 
agency  rule,  a  different  reviewer  would  look  at  amendments  to  or  changes  in 
the  same  rule.  In  many  instances,  agencies  were  being  asked  to  respond  to 
questions  which  had  already  been   presented   in  an  earlier  review. 

The  new  structure  should  help  resolve  problems  of  duplication.  Instead  of 
two  sections  each  doing  similar  tasks,  the  new  structure  provides  for  five  basic 
subject  area  groups.  The  reviewers  in  each  of  these  groups  will  be  responsible 
for  both  proposed  and  existing  rules  classified  under  their  particular  subject 
area.  In  addition  to  eliminating  overlap,  the  new  structure  will  help  provide 
for  an  increase  in  reviewer  expertise  in  his  or  her  specific  assigned  area  of 
review.  A  more  narrow  focus  of  review  will  also  allow  the  reviewers  to  follow 
developments  in  federal  or  state  legislation  and  regulation  which  are  specifically 
related  to  their  assigned  areas.  This  should  in  turn  help  improve  the 
efficiency  and  effectiveness  of  the  staff's  reviews. 

The  five  subject  areas  which  have  been  designated  and  distributed  among 
the  substantive  review  staff  include: 

1  .  Educational  Services 

2.  Human  Services 

3.  Government  Administration 

4.  Environmental  Administration 

5.  Public  Services  Administration 

The  Policy,  Planning  and  Administration  Division  will  continue  its 
concentration  on  complaint  reviews,  monitoring  and  development  of  legislation, 
and  special  Joint  Committee  projects,  and  will  also  work  in  the  area  of  planning 
and   implementation  of  Joint  Committee  organizational   policies  and  objectives. 
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It  is  anticipated  that  some  time  will  be  required  before  the  staff 
restructuring  can  be  fully  achieved  and  properly  implemented.  This  lag-time 
should  be  minimal  however,  and  no  significant  problems  are  foreseen  for  either 
the  agencies  or  the  Joint  Committee. 

Report  Overview 

This  report  is  divided  into  four  basic  sections.  The  first  section  (pages 
5-51)  is  a  narrative  discussion  of  the  Committee's  activities  during  1982.  Each 
of  the  Committee's  major  functions  and  programs  as  well  as  various  special 
projects  the  Committee  has  undertaken  are  outlined  in  this  section.  Also 
included  is  an  analysis  of  a  number  of  court  cases  and  Attorney  General's 
opinions  which  interpret  the  Administrative  Procedure  Act  or  affect  the 
rulemaking  process  (see  pages  43-51). 

The  second  section  of  the  report  (pages  52-63)  summarizes  the  Committee's 
activities  and  state  agencies'  rulemaking  actions  during  1982  statistically.  A 
number  of  tables  are  included  presenting  breakdowns  by  agency  and  types  of 
rulemaking  actions.  This  section  indicates  not  only  the  workload  and  general 
activities  of  the  Committee,  but  also  the  general  pattern  of  rulemaking  by  state 
agencies. 

Each  of  the  specific  formal  statements  of  objection  issued  by  the  Joint 
Committee  during  1982  are  collected  in  the  third  section  of  the  report  (pages 
64-199)  these  statements,  which  were  published  in  the  Illinois  Register  when 
they  were  issued,  are  advisory  in  nature,  but  often  result  in  significant 
changes  in  the  rules.  The  statements  are  organized  by  agency  along  with 
information  concerning  the  history  and  outcome  of  the  rulemaking  and  the 
objection. 

Section  four  of  the  report  (pages  201-270)  contains  the  legislation 
recommended  or  suggested  by  the  Joint  Committee  for  consideration  by  the 
General  Assembly  during  the  1983  legislative  session.  Most  of  these  bills  are 
the  result  of  specific  reviews  of  agency  rules  which  uncovered  statutory 
difficulties.  A  discussion  and  summary  of  each  bill  is  presented  at  the 
beginning  of  the  section. 
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Supplementary  materials  which  may  be  of  interest  to  individuals  concerned 
about  the  rulemaking  process  in  Illinois,  are  presented  in  the  appendices 
(pages  271-345).  Included  are  the  current  versions  of  the  Administrative 
Procedure  Act  and  the  Joint  Committee's  Operational   Rules. 
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REVIEW  OF  PROPOSED  RULEMAKING 


The  Joint  Committee  opened  files  on  510  rulemakings  proposed  by  state 
agencies  during  1982.  As  provided  in  Section  7.02(b)  of  the  Administrative 
Procedure  Act,  the  Joint  Committee  met  on  a  monthly  basis;  thus  the  total  510 
rulemaking  proposals  translates  into  an  average  of  more  than  42  proposals 
considered  at  each  meeting  of  the  Committee  during  1982.  The  Joint  Committee 
formally  objected  to  nearly  30  of  these  rulemaking  proposals,  but  the 
Committee's  review  resulted  in  changes  in  essentially  every  rule.  These 
changes  vary  in  magnitude  from  minor  typographical  or  technical  corrections  to 
extensive  substantive  revisions. 

Like  previous  years  the  rulemaking  activity  varied  in  complexity  from 
amendments  of  merely  a  few  words  to  the  proposal  of  extremely  controversial 
regulations  exceeding  a  hundred  pages  in  length.  Although  the  total  510 
represents  a  decrease  in  rulemakings  from  previous  years,  the  totals  for  1980 
and  1981  both  include  a  massive  number  of  rulemaking  proposals  by  an  agency 
at  one  time.  1982  is  the  first  year  when  no  single  agency  proposed  an 
excessive  number  of  rulemakings  at  one  time. 

This  section  discusses  several  important  activities  and  developments  in  the 
Joint  Committee's  review  of  proposed  rulemaking  during  1982,  criteria  used  by 
the  Joint  Committee  in  reviewing  rules,  and  some  of  the  more  significant 
objections  issued   by  the  Joint  Committee  in  the  last  year. 

Implementation  of  PA  82-849 

The  Regulatory  Flexibility  Act  (PA  82-849),  was  sponsored  by  Senator 
Prescott  E.  Bloom  (R. -Peoria).  That  Act,  which  became  effective  on  January 
1,  1982,  was  modeled  after  the  Federal  Regulatory  Flexibility  Act  by  assuming 
that  small  businesses  are  frequently  unduly  burdened  by  rules  and  regulations 
promulgated  by  numerous  state  agencies,  and  that  agencies  should  provide  some 
flexibility  regarding  compliance  and  reporting  requirements  contained  in  their 
rules. 


16 


To  implement  this  legislation  several  changes  were  made  during  1982  in  the 
Joint  Committee's  Operational  Rules  found  in  Appendix  B  (pages  294-340). 
Section  220.500(b)(5)  adds  a  final  regulatory  flexibility  analysis  to  the  list  of 
items  which  must  be  included  in  the  second  notice.  This  analysis  must  include 
a  summary  of  the  issues  raised  by  small  businesses  during  the  first  notice 
period,  and  a  description  of  actions  taken  on  any  alternatives  to  the  proposed 
rule  suggested  by  small  businesses,  including  reasons  for  rejecting  any 
alternatives  not  utilized.  Another  change  (see  Section  220.600(c))  adds  to  the 
list  of  items  which  should  be  included  in  the  second  notice  a  brief  statement 
describing  which  of  the  methods  listed  in  Section  4.03(a)  of  the  Act  will  be 
used  by  the  agency,  including  reasons  for  rejecting  those  methods  not  utilized. 
Finally,  Section  220.900(c)(6)  was  added  to  indicate  that  regulatory  flexibility, 
when  applicable,  would  be  a  criterion  the  Joint  Committee  would  consider  in 
its  review  of  proposed  rulemakings. 

Also  as  a  result  of  the  Regulatory  Flexibility  Act,  a  "clearinghouse"  unit 
in  the  Department  of  Commerce  and  Community  Affairs  was  established  to 
coordinate  and  monitor  regulatory  impacts  on  small  businesses.  The  unit 
utilizes  a  business  hot-line  and  targeted  mailing  lists  to  provide  quick  and 
reliable  communications  between  state  government  and  the  small  business 
community.  This  clearinghouse,  the  Small  Business  Office  of  the  Department  of 
Commerce  and  Community  Affairs,  should  stimulate  ongoing  business  comments 
of  a  specific  nature  which  the  Joint  Committee  might  not  otherwise  be  aware  of 
in  considering   rulemaking   proposals. 

The  Joint  Committee  issued  formal  statements  of  objection  to  four  rules 
during  1982  which  did  not  comply  with  the  provisions  contained  in  the 
Regulatory  Flexibility  Act.  In  July  the  Joint  Committee  objected  to  rulemaking 
proposed  by  the  Department  of  Human  Rights  in  conjunction  with  the  Human 
Rights  Commission.  These  "Interpretive  Rules  on  Handicap  Discrimination  in 
Employment"  were  found  objectionable  because  the  Department  and  Commission 
did  not  notify  the  Small  Business  Office  of  the  Department  of  Commerce  and 
Community  Affairs  as  required  by  Section  4.03(c)  of  the  Administrative 
Procedure  Act.  A  similar  objection  to  the  Department  on  Aging's  proposed 
adoption  of  rules  04.60.301,  Completed  Applications  Prior  to  August  1,  1982; 
04.60.302,      Payment     for     Services;      04.60.324,      Income;      04.60.325,      Fees     for 
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Services;  Etc.  was  issued  by  the  Joint  Committee  at  the  November  meeting. 
Another  set  of  proposals  by  the  Department  on  Aging  was  also  found 
objectionable  at  the  November  meeting  for  failure  to  notify  the  Small  Business 
Office  of  the  Department  of  Commerce  and  Community  Affairs.  The  text  of 
these  four  objections  can  be  found  on  pages  71,  93,  66,  and  67,  respectively, 
of  this  Annual   Report. 


Department  of  Public  Health/Environmental   Protection  Agency 

The  second  exercise  of  the  "veto"  power  by  the  Joint  Committee  occurred 
in  1982.  The  Department  of  Public  Health  and  the  Environmental  Protection 
Agency  jointly  proposed  new  rules  and  amendments  to  existing  rules  entitled, 
"Certification  and  Operation  of  Environmental  Laboratories."  This  rulemaking 
would  modify  the  methodologies  applicable  to  analysis  of  samples  from  public 
water  supplies,  as  well  as  adding  new  methodology  requirements  to  cover 
analysis  of  samples  relative  to  water  and  land  pollution.  The  rulemaking  aiso 
proposed  to  add  a  new  Part  pertaining  to  the  analyses  of  milk  and  milk 
products. 

The  Joint  Committee  objected  to  the  proposal  in  December  of  1981.  Two  of 
the  reasons  for  objection  follow: 

1  .  The  Department  of  Public  Health  and  the  Environmental  Protection  Agency 
failed  to  submit  a  proper  analysis  of  the  direct  economic  effect  on  the 
industries  regulated  by  the  proposed  rules  and  did  not  provide  anticipated 
effects  on  the  proposing  Agencies'  budgets.  Failure  to  submit  an  adequate 
economic  analysis  violates  Section  7.04  of  the  Administrative  Procedure 
Act,    ch.    127,    para.    1007.4,    III.    Rev.    Stat.. 

2.  One  section  of  the  proposal  would  expand  the  definition  of  "Environmental 
Laboratories"  to  include  facilities  performing  analyses  on  samples  in  order 
to  determine  the  quality  of  wastewater  without  demonstrating  sufficient 
need  for  requiring  wastewater  laboratories  to  meet  the  detailed  facility, 
equipment  and  employee  requirements  in  the  rulemaking,  and  without  an 
adequate    study    of   the    economic    effect    on    industry.      The   Joint    Committee 


determined  that  this  inclusion  of  wastewater  laboratories  constituted  an 
arbitrary  and  capricious  exercise  of  the  agencies'  rulemaking  authority  and 
therefore  an  invalid  extension  of  their  statutory  authority. 

The  agencies  responded  to  these  objections  in  March  of  1982.  The 
responses  included  the  following: 

1.  The  Agencies  submitted  estimates  of  the  economic  impact  of  this  proposal, 
which  claimed  that  the  rule  would  not  require  any  additional  expenditures 
by  the  Agencies.  Furthermore,  that  estimate  claimed  that  any  projection 
of  economic  impact  of  these  rules  on  affected  industries  would  be 
impossible  to  predict  prior  to  the  actual  implementation  of  the  rules.  Also 
in  response  to  the  objection  based  on  the  insufficient  economic  analysis, 
the  Agencies  changed  numerous  certification  requirements,  claiming  this 
would  reduce  the  economic  impact  on  affected  industries. 

2.  The  Agencies  cited  a  1980  U.S.E.P.A.  study  as  evidence  that  existing 
regulations  have  allowed  Illinois  wastewater  laboratories  to  perform 
inadequately.  Based  on  this  study,  as  well  as  the  modifications  proposed 
by  the  agencies  in  response  to  Joint  Committee  objections,  the  Department 
felt  they  had  adequately  justified  the  need  for  the  requirements  and  also 
lessened  the  costs  to  industries  implementing  these  rules. 

The  Joint  Committee  considered  these  responses  at  its  April  13,  1982 
meeting  and  found  them  to  be  unsatisfactory.  Furthermore,  at  that  meeting  the 
Joint  Committee  determined  that: 

1.  The  agencies  had  violated  Section  7.04  of  the  Administrative  Procedure 
Act,  III.  Rev.  Stat.,  ch.  127,  par.  1007.4,  by  failing  to  submit  an 
adequate  economic  analysis;   and 

2.  Requiring  wastewater  laboratories  to  meet  the  detailed  personnel,  physical 
facility,  equipment  and  methodology  requirements  in  this  rulemaking 
without  demonstrating  sufficient  need  for  such  requirements  and  without  an 
adequate  study  of  the  economic  effect  on   industry   represented  an  arbitrary 
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and  capricious  exercise  of  the  agencies'    rulemaking   authority  and  therefore 
an   invalid  extension  of  their  statutory  authority. 

Based  on  these  findings  the  Joint  Committee  issued  a  prohibition  of  filing 
pursuant  to  Section  7.06(a)  of  the  Administrative  Procedure  Act  and  Rule 
220.950  of  the  Joint  Committee's  Operational  Rules  on  April  13,  1982.  In 
response  to  that  Prohibition,  the  Agencies  responded  on  May  3,  1982  by 
withdrawing  the  proposed  new  rules  and  amendments  to  rules  entitled 
"Certification  and  Operation  of  Environmental   Laboratories." 

Review  Criteria 

The  Joint  Committee  utilizes  the  criteria  for  review  listed  in  Section 
220.900  of  the  Joint  Committee's  Operational  Rules  (see  Appendix  B,  pages 
294-340).  The  factors  which  the  Joint  Committee  considers  during  their 
systematic  review  of  proposed   rulemakings  can  be  summarized  as  follows: 

1.  Legal  authority  for  the  proposed   rulemaking. 

2.  Compliance    of    the    proposed     rulemaking     with     legislative     intent    and 
statutory  authority. 

3.  Compliance     with     state     and     federal     constitutional     requirements     and 
other  law. 

4.  Inclusion    of   adequate,    clear    standards   and   criteria    for   each   exercise 
of  discretionary  power. 

5.  Presence  of  a   statement  of  justification   and   rationale   for  the   proposed 
rulemaking. 

6.  Consideration    of   the    economic   and    budgetary   effects   of   the    proposed 
rulemaking. 

7.  Clarity  of  the  language  of  the  proposed   rulemaking. 

8.  Presence     of     redundancies,      grammatical     deficiencies     and     technical 
errors   in  the  proposed   rulemaking. 

9.  Compliance     with     the     requirements    of    the     Administrative     Procedure 
Act. 

10.  Compliance   with   the   requirements  of  the   Rules   Division. 

11.  Compliance     with     additional     requirements     imposed     by     state     and/or 
federal   law. 
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12.  Compliance  with  the  agency's  rulemaking   requirements. 

13.  Agency    responsiveness    to    public    comments    received    concerning    the 
rulemaking  proposal. 

14.  Compliance   with   the    Business    Regulatory    Flexibility   Act   contained    in 
Section  4.03  of  the  Administrative  Procedure  Act. 

As  discussed  earlier  in  this  Section,  this  final  criterion  only  became 
effective  at  the  beginning  of  1982,  but  has  already  significantly  augmented  the 
scope  of  review  conducted  by  the  Joint  Committee,  as  well  as  altered  the 
rulemaking  proposals  of  state  agencies. 

Significant  Objections 

All  statements  of  objection  issued  throughout  1982  by  the  Joint  Committee 
are  listed  in  Section  Three  of  the  annual  report  (pages  64-103).  Some  of  the 
especially  salient  issues  raised  in  the  objections  are  discussed  here  also  because 
of  their  significance. 

In  July  of  1982  the  Joint  Committee  objected  to  the  Department  of 
Administrative  Services'  proposed  Rules  for  Acquisition,  Management  and 
Disposal  of  Real  Property.  The  Committee  objected  to  these  rules  because  they 
conflicted  with  existing  portions  of  Illinois  Revised  Statutes  and  also  because 
the  rules  required  state  agencies  to  conform  to  the  Department's  unpublished 
standard  which  met  the  definition  of  the  "rule"  contained  in  Section  3.09  of  the 
Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat.  1981,  ch.  127,  par. 
1003.09).  The  Department  modified  the  rules  by  including  the  previously 
unpublished  standards  in  the  text  of  the  adopted  rules,  and  intends  to 
introduce  legislation  to  remedy  the  legislative  inconsistencies  pointed  out  by  the 
Joint  Committee.  The  text  of  the  objections  to  this  rulemaking  proposal  appears 
on   pages  64  and  65. 

1982  saw  the  first  Joint  Committee  objection  to  the  filing  of  internal  rules 
on  the  basis  that  the  substance  of  the  rules  adopted  was  not  proper  as 
described  in  Section  4.01  of  the  Illinois  Administrative  Procedure  Act.  On  June 
15,  1982  the  Nature  Preserves  Commission  adopted  the  Internal  Rules  of  Order 
and     Procedure    of    the    Illinois     Nature    Preserves    Commission.       In    addition    to 
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finding  that  portions  of  these  internal  rules  should  have  been  promulgated  in 
accordance  with  Section  5.01  of  the  Illinois  Administrative  Procedure  Act,  the 
Joint  Committee  also  objected  to  certain  sections  of  the  rulemaking  because, 
according  to  the  Illinois  Natural  Areas  Preservation  Act  (111.  Rev.  Stat.,  1981, 
ch.  105,  para.  701  et  seq.),  rules  concerning  the  approval  of  nature  preserve 
dedications  must  be  promulgated  jointly  with  the  Department  of  Conservation. 
The  Nature  Preserves  Commission  responded  to  the  Joint  Committee's  objection 
by  repealing  one  section  of  the  internal  rules,  which  the  Joint  Committee 
decided  should  have  been  adopted  in  accordance  with  Section  5.01  of  the  Illinois 
Administrative  Procedure  Act  (III.  Rev.  Stat.,  1981,  ch.  127,  para.  1005.01) 
but  also  disagreed  with  the  Joint  Committee's  interpretation  of  the  Natural  Areas 
Preservation  Act  and  therefore  refused  to  modify  the  section  of  rules 
concerning  the  dedication  of  nature  preserves.  The  specific  objections  appear 
on   pages  94  and  95. 

At  its  March  meeting  the  Joint  Committee  objected  to  the  Department  of 
Public  Health's  proposed  rules  entitled  "State  Administration  of  Maternal  and 
Child  Health  Projects"  which  set  forth  guidelines  for  Maternal  and  Child  Health 
Projects  eligible  for  Title  V  funding  from  the  Social  Security  Act.  The  Joint 
Committee  objected  to  the  proposed  rulemaking  because  it  would  have  required 
local  health  agencies  to  file  an  excessive  number  of  repetitive  reports  without 
any  specific  basis  for  such  a  requirement.  Not  only  would  the  preparation  of 
these  reports  have  resulted  in  substantial  expense  for  the  local  agencies,  but 
the  rulemaking  proposal  did  not  delineate  what  information  was  to  be  included  in 
the  required  reports.  In  response  to  the  Joint  Committee's  objection,  the 
Department  modified  the  proposal  by  clarifying  and  reducing  the  reporting 
requirements  contained  in  the  rulemaking.  The  exact  text  of  the  objections  to 
the  State  Administration  of  Maternal  and  Child  Health  Projects  rules  can  be 
found  on   pages   79   and   80  of  this   report. 

The  Joint  Committee  objected  to  proposed  rules  for  the  Illinois  Farm 
Development  Authority  at  its  November  meeting.  This  proposal,  among  other 
things,  established  two  loan  programs,  i.e.,  the  Beginning  Farmer  Program  and 
the  Soil  Conservation  Loan  Program.  The  Joint  Committee  objected  to  one 
article  of  the  proposal  because  it  did  not  incorporate  the  regulations  of  the 
Farmers'      Home      Administration      as      criteria      for     approving      loans.         By      not 
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incorporating  the  federal  regulations,  the  Joint  Committee  determined  that  this 
rulemaking  was  inconsistent  with  the  legislative  intent  of  the  Illinois  Farm 
Development  Act  (III.  Rev,  Stat.  1981,  ch.  5,  par.  1201  et  seq.).  The 
Authority  responded  by  refusing  to  modify  their  proposal  contending  that  since 
the  Act  is  unambiguous,  the  legislative  history  should  not  be  consulted  to 
create  a  requirement  which  is  not  on  the  face  of  the  Act.  The  Authority  has, 
however,  agreed  to  work  with  the  various  staffs  of  the  legislature  to  develop 
legislation  to  clarify  that  the  Farm  Development  Authority  is  not  required  to  use 
Farmers'  Home  Administration  guidelines.  The  text  of  this  objection  is  located 
on  page  95. 

As  these  objections  indicate,  the  review  of  rulemaking  proposals  by  the 
Joint  Committee  impacts  not  only  the  agencies  proposing  rules,  but  those 
affected  by  the  rules.  Another  result  of  the  review  of  rulemaking  by  the  Joint 
Committee  is  the  exposure  of  obsolete  and/or  conflicting  statutes  which  can  then 
be  repealed  or  clarified.  Thus  the  continuing  review  of  every  rulemaking 
proposal  by  state  agencies  provides  great  opportunity  for  significant  legislative 
input  into  the  rulemaking   process. 
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REVIEW  OF   EMERGENCY   AND   PEREMPTORY    RULEMAKING 


Emergency  and  peremptory  rulemaking  came  under  the  purview  of  the  Joint 
Committee  in  the  fall  of  1979.  The  Joint  Committee  strives  to  ensure  only 
limited  exercise  of  these  rulemakings  since  the  procedures  allow  agencies  to 
bypass  the  notice  and  comment  period  otherwise  required  by  the  Administrative 
Procedure  Act. 

During  1982  state  agencies  adopted  84  emergency  rulemakings  and  21 
peremptory  rulemakings.  The  Joint  Committee  issued  formal  certificates  of 
objections  concerning  12  of  the  emergency  rulemakings  and  3  peremptory 
rulemakings.  In  issuing  these  objections  the  Joint  Committee  compared  the 
rationale  and  substance  of  the  emergency  and  peremptory  rules  with  the 
requirements  of  Sections  5.02  and  5.03  of  the  Administrative  Procedure  Act,  as 
well  as  provisions  contained  in  Sections  230.400,  230.500,  240.500  and  240.600 
of  the  Joint  Committee's  Operational  Rules,  and  found  the  objectionable  rules  to 
be  inconsistent  with  various  sections  of  these  provisions. 

According  to  Section  5.02  of  the  Administrative  Procedure  Act,  four 
conditions  must  exist  before  an  agency  can  properly  exercise  emergency 
rulemaking  authority.  Not  only  must  an  emergency  affecting  the  public  exist, 
but  the 'rule  must  also  be  in  direct  response  to  that  emergency.  Thirdly,  the 
agency  must  face  time  constraints  which  make  impossible  the  adoption  of  the 
rule  through  the  general  rulemaking  process  described  in  Section  5.01  of  the 
Administrative  Procedure  Act.  Finally,  the  agency  must  make  a  written 
statement  of  how  each  of  these  required  conditions  have  been  met. 

Comparable  conditions  are  specified  for  the  proper  adoption  of  rules  via 
the  peremptory  rulemaking  authority  described  in  Section  5.03  of  the 
Administrative  Procedure  Act.  First,  the  rules  must  be  mandated  by  judicial 
action.  Like  emergency  rules,  the  agency  must  also  face  time  constraints  which 
preclude  the  agency  from  adopting  the  rule  pursuant  to  Section  5.01  of  the 
Administrative  Procedure  Act.  The  final  requirement  of  Section  5.03  is  that  the 
agency  cannot  have  the  option  of  exercising  any  discretion  regarding  the 
content  of  the   rule. 
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In  addition  to  reviewing  these  rules  for  compliance  with  the  procedural 
requirements,  the  Joint  Committee  also  examines  the  rules  based  on  the  same 
criteria  utilized  in  the  regular  review  of  proposed  rules.  Especially  in  the  case 
of  peremptory  rules,  the  review  by  the  Joint  Committee  may  be  the  only  formal 
external   review  procedure  for  the  content  of  the  rules. 

A  recurring  problem  which  the  Joint  Committee  faces  is  that  of  agencies 
exercising  emergency  rules  to  confront  "self-created"  emergencies.  In  these 
situations  agencies  adopt  emergency  rules  only  to  compensate  for  delays  or 
other  factors  over  which  the  agency  had  control.  The  Committee  has  objected 
to  these  types  of  emergency  rulemakings  on  several  occasions.  See,  for 
example,  the  objections  to  the  Department  of  Registration  and  Education's 
emergency  rules  which  were  promulgated  in  response  to  a  public  act  which  had 
been  signed  for  four  months  prior  to  the  effective  date  of  the  counterpart 
emergency  rules  on  pages  83-88.  Other  examples  of  objections  issued  on  this 
basis  can  be  found  on  pages  98  (State  Board  of  Elections'  Emergency  Regulation 
8-2),  73  and  74  (Department  of  Mental  Health  and  Developmental  Disabilities' 
Emergency  Parts  113  and  103  respectively).  Mental  Health's  Emergency  Part  103 
was  promulgated  in  response  to  a  Court  Order  which  enjoined  the  Department 
from  requiring  plaintiff's  member  agencies  to  adopt  the  uniform  cost  reporting 
system  until  the  Department  promulgated  a  rule  in  accordance  with  the  Illinois 
Administrative  Procedure  Act  requiring  the  utilization  of  the  uniform  cost 
reporting  system.  The  Joint  Committee  determined  that  this  was  an  improper 
exercise  of  emergency  rulemaking  authority  and,  furthermore,  had  the 
Department  originally  complied  with  the  Administrative  Procedure  Act,  no  Court 
Order  would  have  resulted. 

While  the  number  of  objections  issued  regarding  emergency  and  peremptory 
rulemakings  is  not  large,  the  mere  fact  that  the  Joint  Committee  reviews  these 
rulemakings  may  be  having  an  impact  on  the  actions  taken  by  agencies. 
Careful  scrutiny  of  agencies'  use  of  these  extraordinary  authorities  will 
continue. 
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FIVE-YEAR   REVIEW   PROGRAM 


Section  7.08  of  the  Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat, 
ch.  127,  par.  1007.08)  requires  the  Joint  Committee  to  "evaluate  the  rules  of 
each  agency  at  least  once  every  five  years."  It  further  requires  the  Joint 
Committee  to  "group  rules  by  specified  areas  to  assure  the  evaluation  of  similar 
rules  at  the  same  time"  and  to  adopt  by  rules  "a  schedule  for  this  periodic 
evaluation."  This  section  also  lists  fourteen  categories,  such  as  natural 
resources,  transportation,  business  regulation,  and  government  purchasing, 
which  must  be  included   in   the  schedule. 

The  Joint  Committee  implements  this  legislative  requirement  through  its 
Five  Year  Review  Program.  The  review  program  which  was  first  begun  in  1979, 
is  based  on  the  classification  of  all  existing  agency  rules  into  a  number  of 
subject  areas.  New  rules  are  added  to  the  classification  system  when  they  are 
adopted  by  the  agencies.  Each  of  these  subject  areas  is  scheduled  for  review 
during  a  specific  year  of  the  review  cycle,  and  the  review  often  includes  rules 
from  a  number  of  different  agencies. 

The  review  process  is  conducted  in  several  different  stages.  These 
include: 

Initial  Stage 

This  stage  involves  requesting  specific  information  from  the  agencies  with 
rules  included  in  the  review.  The  requests  usually  include  items  such  as 
statutory  authority,  costs,  and  the  need  for  the  rule,  among  others.  This 
stage  also  includes  public  hearings  on  the  rules  and  intensive  research  by  the 
Joint  Committee  staff.  During  this  stage,  the  agencies  and  the  Joint  Committee 
staff  often  reach  agreements  concerning  problems  discovered  with  the  rules. 
Issues  which  cannot  be  resolved  during  this  stage  are  referred  to  the  Joint 
Committee   for  action. 
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Second  Stage 

During  this  stage,  a  preliminary  report  is  prepared  for  consideration  by 
the  Joint  Committee  and  agency  officials.  The  report  includes  written  agency 
responses  to  staff  suggestions  and   recommendations  for  action. 

Third  Stage 

This  stage  consists  of  the  formal  Joint  Committee  hearing  and  the 
preparation  of  final  reports  to  the  Joint  Committee.  At  the  hearing,  agency 
representatives  present  their  position  on  the  recommendations,  and  the  Joint 
Committee  votes  to  either  accept  or  reject  the  recommendations,  which  might 
include  amendments  to  rules,  repeals,  or  related  legislation.  This  is  also  the 
"follow-up"  stage  for  the  review.  The  Joint  Committee  staff  monitors  and 
reports  on  agency  actions  and  prepares  any  necessary  reports  to  insure  that 
the  Committee's  recommendations  are  being   followed. 


The  Joint  Committee  completed  reviews  in  five  different  subject  areas 
during   1982,   each  of  which   is  briefly  discussed   below. 

Business   Regulation 

Three  final  reports  were  completed  covering  major  portions  of  this  subject 
area.  The  reports  are  contained  in  three  separate  volumes,  which  include:  (1) 
rules  of  the  Department  of  Agriculture  and  Public  Health  ,  (2)  rules  of  the 
Department  of  Revenue,  and  (3)  a  third  volume  which  examines  fourteen  sets  of 
rules  from  nine  state  agencies.  The  28  sets  of  rules  from  the  two  agencies 
included  in  volumes  I  and  II  of  the  review  represent  approximately  one-fourth 
of  the  rules  classified  under  the  category  of  "business  regulation."  The  first 
report  includes  79  recommendations  for  specific  action  and  a  discussion  of  over 
400   issues  raised   by  the  Joint  Committee. 
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Some  of  the  major  issues  encountered  in  the  review  of  the  Department  of 
Agriculture  and   Public  Health   included: 

1.  Incorporation   by   Reference 

2.  Administrative  Searches 

3.  Overlaps  and   Conflicts 

4.  Words  and   Phrases   Intimating   Discretion 

5.  Department  of  Agriculture's  Marketing   Procedures 

6.  Simplicity  and   Clarity 

In  the  review  of  the  Department  of  Revenue's  rules,  the  major  issues 
included: 

1.  Illinois   Bell   Case   (Taxable   Revenue) 

2.  Interest  Earned  on   Refunds  on   Credit  Memoranda 

3.  Incorporation   by   Reference  of  Department  of  Revenue   Rules 

4.  Use  of  Statutory   Language  in   Department   Rules 

5.  Accuracy  and   Currency 

The  third  volume  examines  rules  ranging  from  the  Department  of 
Conservation's  "Rules  on  Commercial  Fishing  in  Lake  Michigan,"  to  the 
Secretary  of  State's  "Rules  on  the  Administration  of  the  Illinois  Business 
Take-Ov,er  Act."  The  report  includes  40  recommendations  for  specific  action. 
The  major  issues  encountered   in  the  review   include: 

1  .  Lack  of  Standards  and   Criteria 

2.  Simplicity  and   Clarity 

3.  Compliance   with   Section   6.01    (Form  and    Publication   of  Notices)    of  the 
Illinois  Administrative   Procedure  Act 

4.  Accuracy  and   Currency 

5.  Judicial    Declaration  of   Invalidity 

6.  Economic   Impact 
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Vocational  and  Professional  Education 

This  review  dealt  with  six  sets  of  rules,  four  promulgated  by  the  State 
Board  of  Education  and  two  by  the  Departments  of  Corrections  and  Registration 
and  Education.  The  final  report  contains  41  recommendations  for  specific 
action.     The  major  issues  and  problems  encountered  in  this  review  include: 

1.  Lack  of  Standards  and  Criteria 

2.  Use  of  Statutory  Language  in  Rules 

3.  Overlaps  and  Conflicts 

State  Travel 

The  review  in  this  subject  area  dealt  with  eleven  sets  of  rules,  including 
the  travel  regulations  of  several  different  agencies.  The  Joint  Committee 
included  16  recommendations  for  action  in  this  area.  A  number  of  significant 
issues  and  problems  were  encountered   in  this  review,   including  the  following: 

1.  Travel   rules  as   Internal   Policy 

2.  Travel   rules  for  the  Office  of  the  Lieutenant  Governor 

3.  Travel   rules  for  the  State  Board  of  Elections 

4.  .    Discrepancies  in  Maximum   Rates  of  Reimbursement 

5.  General   Exceptions  to  the  Travel   Rules 

6.  Informal  Vehicle  Rules 

Wildlife  Management 

This  report  includes  20  of  the  rules  classified  under  the  area  of  "natural 
resources"  and  the  subarea  of  "Wildlife  Management."  The  report  includes  2 
recommendations  for  Joint  Committee  action.  Major  issues  encountered  in  the 
review  include: 

1 .  Absence  of  Recommendations 

2.  Accuracy  and   Currency 

3.  Simplicity  and  Clarity 
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4.  Compliance  with   Section   6.01    (Form  and    Publication   of  Notices)    of  the 
Illinois  Administrative  Procedure  Act 

5.  Words  and   Phrases   Intimating   Discretion 

Other  Subject  Areas  Under   Review 

The  review  of  rules  in  a  number  of  other  subject  areas  has  been  initiated, 
as  can  be  seen  in  Table  2.  Preliminary  reports  have  been  completed  for  two 
additional  Business  Regulation  reviews,  including  rules  of  the  Illinois  Racing 
Board  (Volume  IV)  and  the  Department  of  Insurance  (Volume  V).  In  addition, 
preliminary  reports  have  been  completed  in  the  areas  of  Government  Management 
(State   Building   Construction  and  Maintenance)   and   Financial    Institutions. 
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TABLE  TWO:      STATUS  OF  CURRENT   FIVE-YEAR   REVIEW  CATEGORIES 


Stage  One: 
Initial  Questions 
And  Staff  Research 

Human  Resources/ 
Grants  for  Medical 
Services 


Human  Resources/ 
State  Adult 
Institutions 


State  Two: 
Preliminary  Report 

Industry  and  Labor/ 
Business  Regulation/ 
Volume  Four: 
Illinois  Racing  Board 


Industry  and  Labor/ 
Business  Regulation/ 
Volume  Five: 
Department  of 
Insurance 


State  Three: 
Final  Report 
And   Follow-Up 

Industry  and  Labor/ 
Business  Regulation/ 
Volume  One: 
Department  of  Public 
Health  and  Agriculture 

Industry  and  Labor/ 
Business  Regulation/ 
Volume  Two: 
Department  of 
Revenue 


Human   Resources/ 
Public  Health 


Government  Management/ 
State  Building  Construction 
and  Management 


Industry  and   Labor/ 
Business  Regulation/ 
Volume  Three: 
Miscellaneous 


Human  Resources/ 
Food  Handling 
and  Services 


Financial   Institutions 


Government  Management/ 
State  Travel 


Education  and 
Cultural   Resources/ 
Special   Education 


Education  and   Cultural 
Resources/   Vocational 
and   Professional   Education 


Education  and  Cultural 
Resources/  Educational 
Grants  and  Scholarships 


Natural   Resources/ 
Wildlife  Management 


Education  and  Cultural 
Resources/   Cultural 
Resources 


Industry  and   Labor/ 
Labor   Laws  and 
Consumer  Protection 


Natural  Resources/  Land 
Pollution  Control 

Natural   Resources/    Public 
Water  Supplies 

Government  Management/ 
Records  and  Information 
Management 

Public  Utilities/   Telephone 
and  General   Utility 

Transportation/  Railroad 
and  Mass  Transit 
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COMPLAINT   REVIEW   PROGRAM 

In  1979  the  Joint  Committee  began  a  complaint  review  program.  This 
program  allows  interested  parties  to  make  written  complaints  about  agency 
policies  or  rules  which  raise  any  of  the  issues  explained  in  Section  260.200  of 
the  Joint  Committee's  Operational  Rules  (pages  294-340).  The  criteria  used  for 
a  review  based  on  a  complaint  are  similar  to  the  criteria  used  in  the  reviews  of 
new  and  existing  rules,  and  are  explained  in  Section  260.700  of  the  Operational 
Rules.  The  complaint  review  program  focuses  on  specific  issues  of  public 
concern,  and  complements  the  review  of  newly  proposed  rulemaking  and  the 
five-year  review  of  existing   rules. 

The  authority  to  review  rules  based  upon  complaints  is  provided  to  the 
Joint  Committee  through  the  broad  language  of  Sections  7.04  and  7.07  of  the 
Illinois  Administrative  Procedure  Act.  Section  7.04  allows  the  Joint  Committee 
to  "undertake  studies  and  investigations  concerning  rulemaking  and  agency 
rules."  Section  7.04  also  requires  the  Joint  Committee  to  "monitor  and 
investigate"  agency  compliance  with  the  provisions  of  the  Illinois  Administrative 
Procedure  Act,  "make  periodic  investigations  of  the  rulemaking  activities  of  all 
state  agencies,  and  evaluate  and  report  on  all  rules  in  terms  of  their  propriety, 
legal  adequacy,  relation  to  statutory  authorization,  economic  and  budgetary 
effects  and   public  policy." 

Section  7.07  of  the  Act  authorizes  the  issuance  of  objections  to  existing 
rules  and  assigns  to  the  Joint  Committee  the  task  of  examining  "any  rule  for 
the  purpose  of  determining  whether  the  rule  is  within  the  statutory  authority 
upon  which  it  is  based,   and  whether  the  rule  is   in   proper  form." 

As  outlined  in  the  Joint  Committee's  operational  rules  (pages  294-340)  the 
complaint  review  process  is  relatively  simple.  As  complaints  are  received  the 
Joint  Committee  staff  conducts  an  initial  review  to  determine  the  need  for  a  full 
complaint  investigation.  Much  of  the  communication  received  by  the  Joint 
Committee  requires  only  the  supplying  of  basic  information,  copies  of  rules  or 
referral  to  the  appropriate  agency.  The  Committee  also  receives  inquiries 
concerning  the  applicability  of  the  Illinois  Administrative  Procedure  Act  as  it 
relates     to    certain     agencies    and     policies.       These     requests    generally     do     not 
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require  the  same  amount  of  time  as  do  other  more  complex  complaint  matters. 
In  situations  requiring  only  a  response  from  the  Committee  staff,  the  necessary 
information  is  provided.  When  more  difficult  situations  occur  involving  a 
serious  legal  or  substantive  issues  raised  by  the  public  in  relation  to  agency 
rules  the  formal  complaint  review  process  is  begun. 

In  1982,  the  Joint  Committee  held  formal  hearings  on  two  complaints.  The 
first  concerned  the  Illinois  Industrial  Commission's  policy  of  allowing  parties  to 
waive  the  statutory  requirement  that  the  Commission  prepare  written  findings  of 
fact  and  conclusions  of  law  for  each  decision.  A  formal  hearing  resulted  in 
specific  recommendations  aimed  at  resolving  the  issue.  The  agency  refused  to 
comply,  however,  and  a  subsequent  Joint  Committee  recommendation  calls  for 
legislation  to  be  introduced  to  put  the  waiver  into  compliance,  and  suggested 
the  Auditor  General  perform  a  management  audit  of  fiscal  factors  affecting  this 
policy. 

The  second  complaint  resulting  in  a  formal  hearing  dealt  with  a  State 
Board  of  Education's  version  of  its  "Special  Education  Certification  and  Approval 
Requirements  and  Procedures,"  and  a  question  arose  as  to  whether  or  not  the 
publication  should  be  promulgated  as  a  rule  under  the  Illinois  Administrative 
Act.  A  formal  hearing  was  held  and  a  statement  of  recommendation  was  made 
and  published  in  the  Illinois  Register.  The  agency  subsequently  agreed  to 
comply  with  these  recommendations. 

The  Joint  Committee  also  received  nine  other  complaints.  Of  these  nine, 
one  complaint  was  resolved  when  the  agency  published  notice  in  the  Illinois 
Register  of  proposed  rulemaking,  and  another  complaint  was  resolved  when  the 
agency  agreed  to  seek  enabling  legislation.  The  Joint  Committee's  involvement 
ended   in  one  complaint  when   the  complainant  brought  suit  against  the  agency. 

The  Joint  Committee  is  still  considering  a  number  of  complaints.  Two  of  these 
deal  with  whether  an  agency  manual  should  be  promulgated  as  a  rule,  and 
another  centers  around  space  rental  at  the  State  Fairgrounds. 

The  discussion  of  the  complaints  resolved  or  being  considered  illustrates 
the   detailed   oversight  of  agency    rules   conducted   by   the   Joint   Committee.      The 
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public  is  becoming  more  aware  of  the  complaint  review  program,  and  the  number 
of  complaints  received,  reviewed  and  resolved  is  expected  to  increase  in  the 
future. 
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PUBLIC  ACT   REVIEW 


The  Illinois  Administrative  Procedure  Act  provides  that  the  Joint  Committee 
will  maintain  "a  review  program  to  study  the  impact  of  legislative  changes, 
court  rulings  and  administrative  action  on  agency  rules  and  rulemaking."  To 
implement  part  of  this  responsibility  the  Joint  Committee  has  developed  the 
Public  Act  Review  program  to  monitor  legislation  which  may  affect  or  require 
rulemaking. 

The  review  program  which  was  initiated  in  1979,  monitors  every  public  act 
passed  by  the  General  Assembly  and  signed  by  the  Governor  or  those  enacted 
over  a  gubernatorial  veto. 

During  1982,  299  public  acts  were  reviewed  by  the  Joint  Committee  and  70 
were  found  to  require  additional  rulemaking.  The  review,  which  is  based  upon 
careful  analysis  of  the  public  act  and  current  rules  on  file,  provides  the  Joint 
Committee  and  the  General  Assembly  with  information  on  the  progress  of 
agencies  in  implementing  recently  enacted  bills.  The  program  also  informs 
agencies  when  rulemaking  may  be  required.  The  goal  is  to  encourage  prompt 
rulemaking   rather  than   resort  to  emergency  rules. 

With  four  such  reviews  conducted  by  the  Joint  Committee,  some  general 
observations  may  be  made  about  the  responsiveness  of  agencies  to  public  acts. 
Agencies  disagree  frequently  with  the  Joint  Committee's  initial  opinion  on 
whether  rulemaking  is  required  .  Agencies  are  not  responsive  to  the  Joint 
Committee  surveys,  with  some  agencies  delaying  responses  and  some  agencies 
not  returning  the  surveys  at  all.  The  majority  of  agencies  have  lengthy  delays 
(3-6  months)  between  the  effective  date  of  the  legislation  and  the  date  when 
rules  are  published  and  finally  adopted.  A  few  agencies  do  monitor  legislation 
closely  and  propose  as  soon  as  possible  to  implement  the  public  act  changes. 
Again,  as  in  past  years,  agencies  also  disagree  frequently  with  the  Joint 
Committee  analysis  of  whether  rulemaking   is  required. 
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Detailed  results  of  the  review  are  presented  in  the  following  two  tables. 
Table  3  summarizes  the  number  of  public  acts  and  subsequent  rulemakings  by 
agency,   while  Table  4   lists  each  of  the  acts  and  the  responses  by  the  agencies. 
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TABLE  THREE:      NUMBER  OF  1982   PUBLIC  ACTS  WHICH 
COULD   REQUIRE   RULEMAKING   BY  AGENCY 


Number  of  Public 


Code  Departments 

Agriculture 

Central  Management  Services 

Children  and   Family  Services 

Commerce  and  Community  Affairs 

Conservation 

Insurance 

Labor 

Mental  Health  and  Developmental 

Disabilities 
Nuclear  Safety 
Public  Aid 
Public  Health 

Registration  and  Education 
Revenue 
Transportation 
Veteran's  Affairs 

Elected  Officials 

Attorney  General 
Comptroller 
Secretary  of  State 


Acts  Which 

Number  of 

Could  Require 

Rulemakings 

Rulemaking 

Initiated 

2 

1 

1 

1 

2 

4 

4 

2 

1 

2 

6 

1 

2 

5 

1 

6 

3 

1 

1 

1 

7 

Other  Agencies 

Commerce  Commission 

Dangerous  Drug  Commission 

Emergency  Services  and  Disaster  Agency 

Environmental   Protection  Agency 

State  Fire  Marshal 

Illinois  Health   Facilities  Planning   Board 

Illinois   Industrial   Commission 

Pollution   Control   Board 

Illinois  Racing   Board 

State  Employees'   Retirement  System 

Educational  Agencies 

State  Board  of  Education 
Illinois  Community  College  Board 
Illinois  State  Scholarship  Commission 

Legislative  Commissions 

Commission  on   Intergovernmental 
Cooperation 

TOTAL 


1 
70 


10 


37 


C 

C 

a 

<0 

u 


■a 

c 

ro 

a; 
a> 

L. 
17) 
< 


Cc 

03    £ 

irt  E 
<0  b  +j 

*£§ 

w     .  E 

03    j_, 

CD  E 

^  ro  s- 

—  o  § 

<u  — 

■Q  >   a> 

*-£ 

£  £  oi 

o   0).2 

a  <  a 


£ 

CO    CO 


£?  O 
03    Q. 

•4=     O 


r-    ro 


Q    fO 
"§    «■§    3 


4_>  03  X>  +j 

'—  OJ  !- 

ra  o  5  " 
Q 


uo  Q 


+j 

3 

u 

co   oo 

< 

CD 

O    03 

C 

5  $. 

C 

03 

C 

c  5 

_ro 

.2»£ 

0. 

03 

co 
03 

E  ro 

■*-> 

U  u 

— 

3 

U 

1    Z 

ID 

u_ 

00    a, 

4-> 

C    oo 

u 

_C 

O    ro 

03 

"+3    OJ 

3 

15 

U    «- 
OJ    u 

UJ  — 

CO 

X 

=  5  <u  £  «J 

O             OO  ._  00 

E  "°  "O    C  ^  C 

™              oo  ._  co 

§^03    03    «  O  03 

r  03  a)  c£  c  c£ 

cd  ai  o  o  o 

<  <  Z  Q  Z 


oo  "O         > 

03  <  03 

^     y  ^ 

d-  -t: 
■b-g  «  g 

$*-"& 

C/>    t-  03 

Sro?^ 
ii=  Q-  u  c 
>+-  oj  oj  © 
OQolU 


co 


§2 
•r;  co 
o  o 
a)  »+- 

it 

U  oj 
U 


C  I. 

^5 


?.7' 
< 


o 

oo 

en 
c 
'u 
ra 

Of 


03  « 

o 


5  U  a 

<    o_  3 

,  o  y 

03J  rO 


CM 

Oi 

0) 

CO 

C 

'- 

'- 

6 

Q. 

a 

00 

CO 

3.' 

0) 

a: 

or 

en 

0) 


"Sag© 

°  03  E  u 

U  o  a  oj 

£,  03  ro 

<j  4->  C  03 

—  03  03  CO 

-C  03  -S  S- 

03  S-  "*  O 

>  U  X 


■a 

c 
ro 

CO 

0) 
0") 
L- 

=3 

©z 


cn 

0) 

a: 


ro 

ro 

CO 

CO 

V) 

CO 

a> 

0) 

u 

u 

OJ 

03 

c 

c 

03 

03  03 

io  3  o> 

K-  vt-  CO 

°  °  M- 

4--  4^      O 

C  C      ^ 

03  Q3    >^ 

E  E 


03     03 


03 


a  a.  u 

03    03    03 


ro 
C 

o 

03 
"O    © 

-    CCH 

?    3    ,     w 

03  •-    O 
'  'U    03 


P 

oo    ., 
03    o 

q:  c 
o  o 

Z  Q 


<i 

C  '+3 

ro  ro 

s-  u 

9,  3 

«  "° 

>z 

o  ° 

4^    "O 

03    2 


5-       i3  i:  2       -m  ^ 


ra  03 


CT) 

c 

'oo  JC 


03  _ 
>< 


"D    03 


co    0 

_1  «fl 

03 

H 


03  O 

>  s-  cn  oj 

•J  CL  --J3    u 

U  00    C 

oj  c  03  ro 


cu 


C    3 


LO 


Q       - 


03     OO    00 

(/)«-•-  I 

03  Q 

_o;  •-  _00 

u   j-  to  o 

■C  (J   oo  jz 

03  w    CO  cj 

>      <  to 


a 

a> 

CO 

CO 

C 

■" 

o 

J 

a 

a 

t/i 

01 

OJ 

QJ 

Ql 

a: 

-  15  c 

ro  ro   O 

03     CO  •-, 


'•: 


ro  —   oo 

4->  ro  — 

03  c  a 

4-  I.H..O 

°  £  °% 

*->  03   +J    U 

C  >    C    3 

0)  03    03  "O 

E  Q   Eljj 


O    JO    ro 

1  §2 

ouiB 


u 


l^  co 


ca   o  -n   cjj 

SZ    O  2    CD 

U-c<  -o 

LO         -, 


i     0)    u 

'  S  J2 

'+3  c  03 

03  j£    4^ 

;-  X!  ro 
T3  <    03 

03  ^    S- 

a:      u 


c  Ol 

o  E 

O  CQ 

o 


o  ro 


N  N    CO  CTl 

is  co  m  oo 

r-.  r^.  r^  r-- 

I     I     i  I 

rsi  rs|  cn  fN 

co  co  co  oo 


38 


CD 
oi 

C 

o 
a 

10 

a> 


CD  0) 

co  in 

C  C 

O  O 

a  a 

CU  0) 

g  a: 


<y  a) 

co  en 

c  c 

o  o 
a  a 

i/i  oi 

a;  a)  a 

a)  ce  a: 


o  o       Dio  o 
z  z     <  z  z 


l.-> 

t/'i 

0) 

(•I 

'.'-J 

(.0 

ID 

01 

CD 

;t 

a> 

..1) 

,n     ^ 

:|! 

■.',> 

'U 

u 

o 

u 

a 

m    u 

u 

CD 

U 

u 

LO 

CO 

CD 

a; 

o 

(!." 

0     QJ 

■1) 

cu 

0J 

CD 

CD 

_ 

C_ 

C 

c 

3   C 

C 

5 

c 

C 

-s 

L. 

3 
L 

0) 

0) 

01 

a' 

CU 

cd 

CD 

a; 

L. 

L. 

l. 

s~ 

QJ     L. 

s~ 

a) 

!_ 

L 

0 

CD 

it) 

f0 

re 

ro 

oi  ro 
o 

ro 

d, 
o 

10 

to 

tyi 
O 

i'-i 

o 

co 

l/l 

to 

1/1 

a  w 

1/1 

Q_ 

w 

i/l 

Q. 

CL 

a> 

a> 

a) 

CU 

oi 

0) 

o 

cu 

cu 

6" 

o 

3 

3 

3 

3 

o    =3 

3 

<_ 

J 

a 

•_ 

L_ 

L. 

u 

U 

'_ 

Q.  s. 

u 

Cl 

<- 

c_ 

0. 

Q. 

0) 

0) 

CD 

CD 

=  cu 

CD 

— 

CD 

a; 

s 

™ 

cu  a> 

> 

a: 

> 

CD 

en 

> 

■V- 

> 

.2 

*i 

0) 

> 

,22 

i 

CD 

'..'■ 

> 
.2 

> 

"5 

CD 
01 

i 

c  c 

13 

:: 

c 

"a> 

"a? 

"o  <u 

c 

"33 

"0 

c 

c. 

75 

*a> 

■a 

c 

T3 

o  o 
a  a 

_o 

n 

n 

o 
a 

a  n 

C.Q 
CO 

o 
a. 

£ 

c 

i0 

O    o 
a  Q. 

,.a 

■2 

c 

TO 

o 
a 

C 

f(3 

co  co 

.,_, 

if> 

,.,_. 

11 

•H 

+j 

CO 

4-1 

CO 

en 

+_> 

4_l 

m 

CD    CD 

o 

~> 

o 

OJ 

O 

a 

CU   o 

,1! 

O 

<D 

Qi 

'J. 

o 

c 

0) 

m 

CD 

a  tt 

COi 

c 

Ql 

C 

c 

£  c 

a; 

c: 

D 

Oi  Qi 

r. 

C 

<U  Qi 

>: 

o  o 

0 

o 

o 

O 

o 

0 

CD  O 

0 

0 

Cm 

o 

0 

0 

0 

en  0 

n-i 

Z  Z  Q  Z 

Q  Z 

a  a  <q 

z 

Q< 

z  z 

Q 

Q<  Z  < 

c 

0) 

I 

TO 
Cl 
CD 

Q 


c 
<  fa 
=  ."§ 

3    <D 

a.  Qi 


^_  o 

oo't 

fD 
■M    4->    U 

C    C    3 
0)    0)  "D 

E  £lu 

4-1  +•> 

h  *-  "a 
ro   ro   r 

<U   a)   ro 
Q  Q 


ro 

c  w 
o  c 
<,,  o 


ti 

■a 

o 

^u 

c  _ 
<D    ro 

EI 

t-    01 

%■% 
&1 


> 

u  cu 

0)    -M 

01   fo 
£c^ 

0-    u_ 


c  £  > 

cu  _ro  l. 

2  i-  <D 

S3  nj  t. 

2ll  u 

c  <u 

-  CO 


O         +j 


op 

g  § 

ro 


>. 

4-1 

c 

CD 

CL) 


CO  Qi 


s-  <u 

02  I 


a 
c  £ 

O  LU 


O   ro    3  $> 
—  Q  CL  c/) 


Lfl 

c 

c 
o 

c  c 

O   0 

o 

(0 

4J    +J 

E 

0)   ro 

03   W   ,,, 

>  >  « 

t.    i-    3 

E 

3    «- 

;: 

u 

c  to 

cu  cu  c 

o 

+j 

cu  .- 

en  oi  cu 

u 

CD 

>    CD 

c  c  > 

Qi 

0)    CU 

o  o  cu 

[/) 

Qi  01   c 

U  U  Qi 

CTi 

7ft 

o 

3 

CD 

<+-  4-  .— 

>- 

ro 

o  o  o 

4->    4J     U 

+■>     +-»     4-> 

o 

C    C    3 

c  c  c 

01 

"o 

CU    CU  "O 

cu  cu  cu 

ri 

E 
LU 

£  Elu 

£  £  E 

c" 

+-1     4-> 

L> 

epar 
epar 
and 

S_    i-    s_ 

CD 

ro   ro   ro 

CD 

OJ 

o.  a  a  c 

IT; 

<u  cu  cu 

ro 

Q  Q 

O  OOO 

CO 

u 

c 

CD-c 


ion  / 
n  an 

ortat 
Aid 

CD 
i. 

3 

c 

0 

-a 

< 

rotecti 

hildre 

s 

ransp 

ublic 

3 

u 
"E 
CD 

ID 

u 
3 

LU 

te 

ublic 

abor 

iUghD. 

< 

ro  Q 1 

"ro   o   >   O   O 

<4~ 

4- 

O 

CO  I,-   >+- 

0 

*-    °    ° 

C    4->     CU    4->    4-4 

4~> 

"O 

O+j+j 

CU   C  CO   c    c 

c 

t 

^  c  c 

p  cu       cu  a 
c  £  >^E  £ 

,r. 

f.i 

>m    m 

L 

o 

en 

-I! 

—   fa   m   ro   ro 

4— 

L. 

«    *■    U 
u   ro   ro 

ro 

CD 

>  clm°  a  a 

a. 

I'.'s 

U   Cl  Cl 

c   CU         0)    cu 

nj 

cu    CU    CU 

LU  Q       Q  Q 

LJ 

CO  CO  Q  Q 

s 

o 

X 

en 
c 

1^ 

i-  ro 

O  cu 

4-  CO 

.Z.    01    U  (0 

<      C    CO  ^ 

O  CO 

u  '43    i  LU 

3         0-  CD 

Q.        Q  Qi 


3 
Qi 

a 

o 

< 


■a  > 
c  u 
3Q- 


o  O 

3 


u 


1    u 

Ul£  u 

"O  a>  in 

CQ  Q. 


cu  t_  w 

£  o.2 
c  g  > 

^"    c    CD  C 
01   cu   c   c 

^ .-  '^  < 

wn  l 

CD—    O     I 

ro  CJ   a 
^  ^oo- 
I    o  cu  o 

g  g  1^1 

£^C/)nQ- 

CU  Qi    j.  LJ  Q- 
t-    CU    cj     i      ' 

<0g2.L? 
X  _  LU2 


«    > 
ro  73 


B3 

8  ro  > 


8..S 

oc? 
U  Q. 


cu  c  -* 
u  5  = 

"D  '>  -^ 

'C  —  o 

LU  "  _l 


5^2 

-J     4-> 

CQ    c 
O 

'  u 
cu 


01 

U 

c 
oiS 

.  -    CD  LO 

gCQcO 
00  CU  p 
m    <"    C 

,H!  l  o 
llUU 


ffo-P 


ro  J 

01    > 

o  s- 
a  cu 

co  CO 

Q   OJ 
u 

to  S5 

ro   3 

coi> 

?! 

ro   3 

n  — » 
a>  ro  , 

ai  a3 

<4— 

ZZ     1     01 
s  <   ro 

*  a.  u 

LUH 


o 

e-cu 

._  01 

<g 

CD  Cl 
C  CO 

'u   co 

C  — 
LL  5 

u 


rn 

E 

c 

o 
u 
u 

< 


I  «,  <fl  <° 

CO  3J  +->  T3 

u  -n  +j  I?  C  O 

3  <  o  <->  E 

ro  a  cu  cu 

S-  ^J  CO    -c  CO  -C 

0)    3  U  <U 

<  CL  CO  > 


> 

ro 
Ql 


+j   o 

oi  c  a 

il2 

«2  £Z 


fN   CM 

cn  01 


un  r^-  <n  o 

in  in  in  id 

CTi    O")    OI   O^ 


CD   CO 


ir>  cr>  r-^  co 
01  01   01  0*1 


39 


ra 

re; 

03    03 

•j~ 

in 

03    l/l 

LO 

</> 

03     01 

c: 

a- 

a»  a> 

U 

u 

u  u 

0) 

0) 

a>  a 

c 

C 

c  c 

0) 

0) 

a)  a) 

«.,- 

s_ 

i_    s_ 

03 

ra 

03    f3 

LO 

t/i 

01    0) 

03 

QJ 

0)    0) 

3 

3 

3    3 

L. 

S~ 

S-     l_ 

0) 

Q) 

03    0) 

a) 
m 

> 

> 

>  > 

03 

c> 

03    0) 

c 

0 

a 

a; 

a> 

a  a) 

.Q  -O  -O  .Q 

w 

j.j 

^ 

+->  -t-" 

j  j 

O 

o 

o  o 

a: 

:■: 

c 

c  c 

*  o 

S_     O 

i_ 

03    Q. 


<Z    C    C    C    <Z-£ 
O    O    O    O    O    X 

aaao.  a-" 

«  i/i  i/i  «)  i/i +j 

a)  a»  a)  a)  a)  a»  o 

o  qj  a:  QJ  QJ  QJ  c 


OOO0O3OOOO00CJ) 
QQQO<ZZZZZQ< 


c 
o 
a 

GO 
0) 

Of 


c 
o 

Q. 

01 

0) 

a'. 


o 

a 

as 


0)  03 

P    |J1    U 

O  t  m 

<l 
|i§ 

03    §   5 

Q       CO 


'li 

■'■> 

L 

••» 

O 

L. 

ro 

to 

o 

.if)    c 

E   o 

3 
LU 

G 

u 

o 

O 

a 

"D 

L. 

r 

to 

If. 

G 

u 
CQ 

(U 

o 

10 

a. 

03 

4-J 

u 

01 

i/)Qi/) 


L. 

'■; 
c 
02 

0) 

aJ 

O 
U 

.tJ  ro 

§<* 

E  ii- 
E  © 

St 

oi  ]3 

gS 

._  u 

—    O) 


+->  3  c  +-> 

jSQ-  —  IS 

CO  .+_  i+_  (/)  i 

o  o 

-m  o 

c 

0  >» 

s—  m 


o  <i> 

a  ^ 

01   c 

c  a; 

n 

03    > 

Q 

i_    0) 

m 

h-  a: 

._i 

SB 


i_     1- 


c  c 

E  E 


t       03    03     r 

u  Q-  Q-  u 
co  Q  Q  CO 


c 

U  o 
o> 

C    03 
03    -^ 


c 
o 
U 

03 

re  cn 

Oi    C 

c  ro 

^5 


.« 


o 
c 

03 
0> 

E  o 

"O    o 
IS)     u 

i§  <co 

i    o 
03Z 

03  ^ 

u 


03    03 

a  a 

03    03 

a  q 

en 


r-    w  i2    -i 


c.9-1 


u 


0) 
01 


o)  EE 


03 


0)  > 

o  <D 

(j  co 

—  a) 

o  s- 

O  03 


— 


—  TJ 
~    O 

I"5 

o  _c 

C    U 

co  co 


CD_ 

o 

I! 


Q  U 


03   u5  JZ 

i  Q-  ai  i 

O)  — 

h->  "O   <U  X  < 

<r  —  03  |  r- 

FK  o 

a>  h-  a»  qj 

ro  (U   i/i  ra    i 

'E  s  §  I  z 

03    s-    y  s-  LL 


u 

< 

u 

11 

0) 

-M  Q- 
C 
0)      • 

a"1 

a  o 

s  ^s 


03 

a 
Q 


Q. 

3 
o 

L. 

o 


■a 

c 

c 

03 

o 

u 

a> 

03 

> 

0) 

0) 

i  £ 

3 

3 

3 

c 

0) 

a; 

01 

C 

a> 

C 
0) 

E  •- 

> 

c 

> 

> 

o  ra  _ 

0) 

o 

0) 

OJ 

ut« 

QJ 

U 

QJ 

QJ 

5  E  03 

*-  E  E 

S  °  o 

Q  < 


03 


O) 


|5s 

<       U 


h- 


CO    g 

.  o 

III 

LU    gO 

U 


03  03  03  03 

a  a  a  a 

03  a)  03  <L> 

Q  Q  Q  Q 


OJ     03 

1$ 

.c3Q 


u  w  u 
<   cn< 

O)  .£    03 
3  "O    3 

c  —  c 

0)    3    0) 
>  CQ    > 

a»       a> 

QJ        QJ 


03     U   -Q 

c^|^ 
< 


o-s  en 


O    N    in    r-    (N    M 

en  o  o  o  .—  ^-  ^~ 
<T>    O   O    O    O    O    O 


40 


BUSINESS   REGULATION   STUDY 

Part  of  the  efforts  of  the  Joint  Committee  during  1982  included  continuing 
progress  on  the  business  regulation  project.  The  project,  initially  undertaken 
in  1981,  will  attempt  to  catalog,  classify  and  study  state  regulations  which  have 
an  impact  on  business  in  the  state.  The  project  is  a  joint  undertaking  of  the 
Joint  Committee,  the  Illinois  Commission  on  Intergovernmental  Cooperation,  and 
the  Department  of  Commerce  and  Community  Affairs. 

A  considerable  amount  of  the  work  on  Phase  I  (the  development  and 
publication  of  a  user-oriented  catalog  of  regulations  affecting  business)  has 
been  completed.  Each  state  agency  identified  as  having  regulations  on  file 
which  affect  business  has  been  surveyed  for  information  concerning  specific 
regulations.  The  survey  responses  include  items  such  as  the  title  of  the  rule 
or  regulation,  a  brief  description  of  the  regulations  purpose  and  the  type  and 
number  of  businesses  affected.  Other  items  included  are  the  name  of  the  unit 
within  the  agency  which  administers  the  regulation,  the  name  of  an  agency 
contact  regarding  the  regulation,  and  the  written  reports  or  forms  required  by 
the  regulation.  The  information  presented  in  the  survey  responses  will  be  used 
to  complete  the  catalog  entries  for  each  agency  regulation. 

In  addition  to  completion  of  the  agency  survey,  a  number  of  draft  entries 
to  the  business  regulation  catalog  have  been  completed.  As  of  this  writing, 
approximately  one-half  of  the  catalog  entires  have  been  completed,  and  it  is 
anticipated  that  the  final  entries  will  be  completed  in  early  1983.  Some 
difficulties  have  been  encountered  in  this  area,  due  to  the  minimal  amount  of 
useful  data  included  in  some  agency  survey  responses  and  the  limited  amount  of 
staff  time  and  resources  available  to  the  project.  None  of  these  problems  are 
insurmountable,  however,  and  no  further  delays  or  future  difficulties  are 
anticipated. 

A  particularly  useful  indexing  system  has  also  been  developed  for  use  in 
the  project.  The  system  will  allow  easy  retrieval  and  maneuverability  of  the 
catalog  entry  data.  In  addition,  it  will  help  simplify  categorizing  and 
cross-referencing,  and  will  help  insure  consistency  and  accuracy  for  existing 
data  and  future  input.  The  indexing  system  should  also  prove  highly  useful 
for  the  second  phase  of  the  project,  which  will  include  further  research  and 
development  of  the  regulatory  data. 
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COURT   DECISIONS   AND   ATTORNEY   GENERAL  OPINIONS 


In  Mobil  Oil  Corporation  v.  Johnson  (66  ML  Dec  285,  442  N.E.  2d  846,  1982), 
the  Supreme  Court  considered  a  crucial  area  in  administrative  law  concerning 
the  effectiveness  of  a  rule  promulgated  prior  to  the  enactment  of  the  Illinois 
Administrative  Procedure  Act  and  its  relationship  with  the  requirement  of  due 
process.  Mobil  Oil  Corporation  brought  an  action  under  the  "Monies  Act"  (III. 
Rev.  Stat.  1977,  ch.  127,  par.  170  et  seq.)  to  compel  the  return  of 
approximately  $8  million  which  it  paid  under  protest  pursuant  to  an  assessment 
by  the  Department  of  Revenue  under  the  Use  Tax  Act  (III.  Rev.  Stat.  1979, 
ch.  120,  par.  439.1  et  seq).  The  tax  was  assessed  upon  Mobil's  use  of  three 
"refining  fuels",  which  are  produced  during  the  process  of  refining  crude  oil. 
At  issue  was  whether  Mobil  was  prejudiced  and  denied  due  process  because  it 
was  not  given  proper  notice  of  an  apparent  change  in  Departmental  policy 
regarding  the  taxability  of  the  use  of  refinery  fuels.  In  support,  Mobile 
argued  that  the  Department  had  never  assessed  the  use  of  refinery  fuels  under 
the  Use  Tax  Act  or  the  sales  of  crude  oil  by  Illinois  producers  under  the 
Retailer's  Occupation  Tax  Act.  The  circuit  court  held,  inter  alia,  that  the 
Department  had  violated  the  Illinois  Administrative  Procedure  Act  in  developing 
its  policy  and  method  of  imposing   the  tax. 

The  Supreme  Court  reversed,  holding  that  Use  Tax  Rule  11  adopted  by  the 
Department  in  1969  clearly  expressed  Department  policy  regarding  the  taxability 
of  refining  fuels.  The  Court  determined  that  the  Illinois  Administrative 
Procedure  Act  did  not  require  republication  of  the  rule  and  found  that  the 
failure  of  the  Department  to  previously  assess  the  tax  did  not  amount  to  a 
policy  within  the  meaning  of  Section  3.09  of  the  Act.  Thus,  the  Court  held 
that  Mobil  had  adequate  notice  of  the  taxability  of  the  use  of  refinery  fuels  and 
that  the  Department  did  not  violate  the  provisions  of  the  Administrative 
Procedure  Act  in  assessing  the  tax. 

In  Board  of  Education  of  Hawthorne  School  District  No.  17,  Marengo  v. 
Eckmann  (103  III.  App.  3d  1127,  432  N.E.  2d  298,  1982),  Section  4.4(b)  of  the 
Department  of  Human  Rights'  Rules  and  Regulations  with  stood  a  complaint  by  a 
local   board  of  education   seeking   declaratory   and    injunctive   relief.      At   issue   was 
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the  Department's  enforcement  of  its  rule  prohibiting  the  board  from  making  a 
verbatim  report  of  proceedings  of  a  fact-finding  conference  on  a  teacher's 
charge  of  employment  discrimination.  The  court  stated  that  in  determining  the 
validity  of  a  regulation  it  is  uppermost  to  ascertain  whether  it  furthers  the 
legislative  intent  of  the  statute  involved.  Thus,  the  court  found  that  since  the 
legislative  intent  behind  the  Human  Rights  Act  is  to  promote  voluntary 
settlement,  conciliation  and  adjustment  of  discrimination  charges,  Section  4.4(b) 
is  not  inconsistent  with  the  Act,  because  the  fact-finding  conference  is  an 
opportunity  for  the  Department  to  gather  facts  from  both  parties  and  promote 
the  settlement  or  resolution  of  the  discrimination  charge.  Furthermore,  the 
local  board  was  not  denied  any  due  process  right  by  the  regulation's  prohibition 
since  the  fact-finding  conference  is  merely  a  step  in  the  investigative  process 
and  not  a   full-blown  adjudicatory  hearing. 

In  response  to  the  decision  of  the  United  States  Supreme  Court  in  Edgar  v. 
Mite  Corp.  and  Mite  Holdings,  inc.  (-US-, 73  L.Ed2d  269,102  S.  Ct.-1982) 
holding,  the  Illinois  Business  Take-Over  Act  unconstitutional,  the  Office  of  the 
Secretary  of  State  has  proposed  for  repeal  all  its  rules  under  the  Act  (III.  Rev. 
Stat.    1981,    ch.    1214,    par   137.51-70). 

The  Act  requires  a  tender  offeror  to  notify  the  Secretary  of  State  and  the 
target  company  of  its  intent  to  make  a  tender  offer  and  of  the  terms  of  the 
offer  20  days  before  the  offer  becomes  effective.  During  that  time,  the  offeror 
cannot  communicate  its  offer  to  the  shareholders,  but  the  target  company  is 
free  to  disseminate  information  to  it's  shareholders  concerning  the  impending 
offer.  The  Act  requires  all  take-over  offers  to  be  registered  with  the 
Secretary  of  State,  and  defines  target  companies  as  those  corporations  of  which 
Illinois  shareholders  own  10%  of  the  class  of  securities  subject  to  the  takeover 
offer,  or  for  which  any  two  of  the  following  conditions  are  met:  the 
corporation's  principal  office  is  located  in  Illinois,  the  corporation  is  organized 
under  Illinois  laws,  or  the  corporation  has  at  least  10%  of  its  stated  capital  and 
paid-in   surplus  within  the  State. 

The  issue  arose  when  MITE  Corp.  ,  a  corporation  organized  under  Delaware  laws 
with  its  principal  office  in  Connecticut,  initiated  a  tender  offer  for  all 
outstanding    shares    of   Chicago    Rivet    and    Machine    Co.,    an    Illinois    corporation, 
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by  filing  with  the  Securities  and  Exchange  Commission  (SEC)  the  schedule 
required  by  the  Williams  Act  (15  U.S.C.  pars.  78  m(d)-(e)  and  78n(d)-(f)) . 
However,  MITb  did  not  comply  with  the  Illinois  Act  but  brought  an  action  in 
federal  court  seeking  a  declaratory  judgement  that  the  Illinois  Act  was 
pre-empted  by  the  Williams  Act  and  violated  the  Commerce  Clause.  Although 
MITE  and  Chicago  Rivet  entered  into  an  agreement  withdrawing  the  offer  and 
MITE  decided  not  to  make  another  offer,  the  Court  affirmed  that  (1)  the  case 
was  not  moot,  and  (2)  the  Illinois  Act  is  unconstitutional  under  the  Commerce 
Clause  because  it  imposes  burdens  on  interstate  commerce  that  are  excessive  in 
light  of  the  local  interests  the  Act  purports  to  further.  The  Court  found  that 
Illinois'  asserted  interests  in  protecting  resident  security  holders  and  regulating 
the  internal  affairs  of  Illinois  corporations  were  insufficient  to  outweigh  such 
burdens. 

The  case  of  Sahara  Coal  Company,  Inc.  v.  Illinois  Department  of  Mines  and 
Minerals  (103  III.  App.  3d  115,  431  N.E.  2d  394,  1982)  presented  several 
fundamental  issues  in  the  law  of  administrative  review  in  Illinois:  Sahara  Coal 
Company  wished  to  expand  its  mining  operations  to  a  neighboring  tract,  so 
pursuant  to  the  Surface-Mined  Land  Conservation  and  Reclamation  Act  (III. 
Rev.  Stat.  1979,  ch.  96*.  pars  4504,  4506)  applied  to  the  Department  for  a 
permit.  The  County  Board  of  Saline  County  did  not,  however,  request  a 
hearing  and   none  was  held. 

Although  Section  5(f)  of  the  Act  contemplates  a  hearing  only  where  requested 
by  the  county  board,  the  Department  did,  however,  solicit  and  accept  expert 
opinions  from  its  staff,  from  people  associated  with  the  Sahara  proposal,  and 
from  independent  sources.  Acting  upon  the  scientific  data  thus  amassed,  the 
Department  denied  Sahara's  application,  in  October  1979,  giving  reasons  for  the 
decision. 

The  Circuit  Court  of  Saline  County  held,  in  a  suit  brought  by  Sahara  for 
administrative  review,  that  the  Department's  denial  was  against  the  manifest 
weight  of  the  evidence  in  the  Department's  administrative  record  and  directed 
the   immediate  issuance  of  a   strip   mining   permit. 
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At  issue  was  the  Department's  Rule  1104,  which  sets  out  the  Department's 
requirements  for  reclaiming  certain  strip-mined  land.  That  rule  sets  out 
standards  for  reclamation  when  the  Director  determines  that  the  land  to  be 
affected  is: 


(1)    capable   of   being    reclaimed    for    row-crop 

agricultural   purposes   based  on   United  States 

Soil       Conservation       Service       Soil       survey 

classifications.    .    . 

(2).    .    .that    the    optimum    future    use    of   the 

land     affected     is     for     row-crop    agricultural 

purposes. 

Rule  1104  allows  the  Director  to: 


alter  the  slope  and  texture  requirements 
under  this  Rule  only  upon  a  clear  and 
convincing  showing  that  to  vary  such 
requirements  would  better  effectuate  the 
purposes  of  this  Act  than  would  enforcing 
the  standards  herein. 

The  Director  denied  Sahara's  application  and  the  variance  based  on  the 
determination  that  the  reclamation  proposal  was  not  "clearly  and  convincingly" 
superior  to  one  which  would  conform  to  Rule  1104. 

In  searching  the  record  for  evidence  to  support  the  Director's  decision,  the 
court  found  no  evidence  to  support  the  Director's  statement  that  the  optimum 
use  of  the  land  was  row-crop  agriculture.  Thus,  the  Department's  application 
of  Rule  1104  to  this  land  was  contrary  to  the  evidence  in  the  administrative 
record. 

However,  the  Court  further  held  that  in  order  to  maintain  the  proper 
distribution  of  power  between  the  courts  and  agencies,  administrative  review  is 
limited  only  to  consideration  of  the  record  to  determine  support  for  agency 
action.  Therefore,  the  trial  court's  decision  to  exercise  the  Department's 
authority  by   issuing  an  immediate  permit  was  reversed. 

On  June  2,  1982,  the  Circuit  Court  of  the  Seventh  Circuit,  Sangamon  County, 
enjoined  the  Department  of  Mental  Health  and  Developmental  Disabilities 
(DMHDD)     from     requiring     not-for-profit    mental     health    corporations    organized 
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under  Illinois  law  to  adopt  its  uniform  cost  reporting  system.  (Illinois 
Association  of  Community  Mental  Health  Agencies  v.  Pavkovic,  No.  82-CH-119) 
Under  Section  34  of  the  Act  describing  the  Department's  duties  (III.  Rev.  Stat. 
1981,  ch.  91i,  par.  100-34)  the  Department  has  the  authority  to  make 
grants-in-aid  to  community  clinics  and  agencies  for  psychiatric  or  clinical 
services,  training,  research  and  other  mental  health  or  retardation  programs. 
Prior  to  April  of  1982,  the  Department  provided  funds  to  member  agencies  in 
accordance  with  grant  agreements  between  the  Department  and  recipient 
agencies,  agreements  which  incorporated  by  reference  the  Manuals  for  Grants 
for  Community   Programs,    published   in  March  of  1980. 

In  April  of  1982,  however,  the  Department  sent  grant  agreements  for  fiscal  year 
1983  to  members  agencies  which  changed  the  reporting  and  accounting 
requirements  by  requiring  the  adoption  of  the  uniform  cost  reporting  system. 
The  court,  in  preliminarily  enjoining  the  Department,  found  that  the  adoption  of 
this  system  was  not  merely  a  statement  concerning  the  internal  management  of 
the  Department  or  a  prescription  of  a  standardized  form,  but  is  an  agency 
statement  of  general  applicability  that  implements,  applies,  interprets  or 
prescribes  Department  policy  and  therefore  is  a  "rule"  as  defined  by  Section 
3.09  of  the  Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat.  1981,  ch.  127, 
par.  1003.09).  The  court  enjoined  the  Department  from  requiring  members 
agencies  to  adopt  the  uniform  cost  reporting  system  until  it  complied  with  the 
Administrative  Procedure  Act,   or   until   further  order  of  the  court. 

The  Illinois  Supreme  Court  decided  an  important  jurisdictional  matter  relating  to 
the  powers  of  the  Environmental  Protection  Agency  and  the  Pollution  Control 
Board.  At  issue  were  Board  Rules  211  and  213,  adopted  pursuant  to  Section 
4(g)  and  39(a)  of  the  Environmental  Protection  Act  (III.  Rev.  Stat.  1981,  ch. 
11U,  pars.  1004(g)  and  1039(a)),  imposing  procedures  on  the  Agency  for  the 
transfer  of  certain  solid  waste  management  permits  and  the  issuance  of 
supplemental   development  permits  to  a  transferee. 

In  Village  of  Hillside  v.  John  Sexton  Sand,  Etc.  (105  III.  App.  3d  533,  434 
N.E.  2d  482,  1982),  Hillside  and  Cook  County  challenged  the  transfer  of  solid 
waste  management  permits  and  the  issuance  of  a  supplemental  development 
permit    to    the    transferee    by    the    Agency.      The    Court    found    that    although    the 
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Act  requires  the  Board  to  adopt  rules  requiring  permits  and  to  set  substantive 
standards  under  which  the  Agency  may  issue  such  permits,  it  is  the  purpose  of 
the  Agency  to  establish  procedures  for  the  administration  of  the  permit  system 
to  ensure  that  those  standards  are  met.  Thus,  the  Agency  is  authorized  to 
determine  if  a  permit  should  issue  or  be  transferred  for  a  refuse  facility  and  to 
adopt  appropriate  procedures.  The  Board  had  exceeded  the  scope  of  its 
statutory  authority  by  requiring  the  Agency  to  adopt  procedures  or  impose 
procedures  on  it  for  issuing  or  transferring  permits. 

During  the  course  of  the  Five-Year  Review  of  the  Rules  and  Regulations  of  the 
Capital  Development  Board,  Joint  Committee  and  Board  staff  had  a  continuing 
dialogue  over  the  Board  rules  governing  the  suspension  of  prequalification 
statutes  of  contractors,  architects/engineers,  and  issuance  and  surety 
companies.  The  Joint  Committee's  position  is  that  prequalification  is  a  "license" 
under  Section  3.04  of  the  Illinois  Administrative  Procedure  Act,  and  as  such, 
must  be  governed  by  the  detailed  hearing  requirements  for  contested  cases  set 
forth  in  Sections  10-14  of  the  Act. 

In  Fitch/ LaRocca  Associates,  Inc.  v.  Skinner  (106  III.  App.  3d  522,  436  N.E. 
2d  17,  1982),  the  Court  took  the  Joint  Committee's  position  and  held  that  since 
prequalification  of  architects  on  state  construction  contracts  is  required  by  law, 
prequalification  is  therefore  a  license  under  the  Act  and  can  be  suspended  only 
in  a  hearing  held  under  the  contested  cases  procedure  of  the  Act,  and  not 
under  the  less  formal  hearing  provided  by  Board  rules.  The  Board  has 
published  new  suspension  procedures  which  provide  for  an  adversary  hearing 
wherein  an  entity  may  wish  to  be  represented  by  legal  counsel,  present 
witnesses  and  evidence  and  arrange  for  the  production  of  transcripts. 

In  Heavner  v.  Illinois  Racing  Board,  (103  III.  App.  3d  1020,  432  N.E.  2d  290, 
1982)  the  Racing  Board  appealed  from  a  circuit  court  decision  in  an 
administrative  review  proceeding  which  reversed  a  Board  decision  to  disqualify 
a  horse  from  a  particular  race.  The  Court  affirmed  that  although  the  Board 
had  disregarded  several  violations  of  its  own  rules  in  deciding  that  a  horse  was 
not  properly  entered  in  light  of  the  fact  that  one  individual  acted  both  as 
assistant  secretary  and  patrol  judge  (Rule  6.04),  that  the  plaintiff  was  not 
allowed    a    more    favorable    entry    date    (Rule    9.10),    and    "condition    books"    were 
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not  published  24  hours  before  entry  closings  for  the  race  (Rule  9.11),  these 
violations  of  the  rules  did  not  operate  to  prejudice  the  plaintiff.  However,  the 
Court  held  that  the  Board's  violation  of  Rule  12.21  whereby  no  steward  was 
present  when  the  entry  box  was  opened  and  no  horseman  or  official 
representative  of  the  horseman  was  present  was  an  unreasonable  arbitrary 
violation,  as  the  question  of  entry  of  plaintiff's  horse  was  at  issue  and  was 
therefore  manifestly  prejudicial  to  the  plaintiff  necessitating  reversal  of  the 
Board's  decision  to  disqualify  the  horse.  The  Court  concluded  that  where  an 
administrative  agency  adopts  rules  and  regulations  under  its  statutory  authority 
for  carrying  out  of  its  authorized  duties,  it  is  bound  by  those  rules  and  cannot 
arbitrarily  disregard  them  or  apply  them  in  a  discriminate  manner. 

Another  decision  concerning  an  administrative  agency's  application  of  its  rules 
arose  in  Biogenetics,  v.  Department  of  Public  Health  (89  III.  2d92,  431  N.E.  2d 
1042,  1982).  The  Director  of  the  Department  had  suspended  the  license  of 
Biogenetics,  Ltd.,  an  ambulatory  surgical  treatment  center  (ASTC)  licensed  to 
perform  first  trimester  abortions.  Contrary  to  the  interpretation  of  the 
Department  ,  the  Court  held  that  the  term  "qualified"  personnel,  as  used  in 
Rule  6.1,  is  not  synonomous  with  the  word  "licensed,"  but  means  merely 
"competent"  to  properly  operate  the  service  programs  for  which  the  facility  is 
licensed.  Thus,  where  a  foreign  educated  physician  did  not  hold  a  physician's 
assistant  certificate,  she  was  nonetheless  qualified  for  the  duties  she  performed 
under  direct  supervision  of  a  licensed  physician  and  her  employment  was  not  in 
violation  of  the  rule  that  sufficient  qualified  personnel  are  required  to  operate 
the  facility.  Furthermore,  the  Court  stated  that  whether  a  violation  of  the  Act 
and  rules  promulgated  thereunder  is  "substantial"  so  as  to  warrant  disciplinary 
action,  the  centrality  of  the  rule  to  the  statutory  scheme  is  not  the  sole 
determinant;  the  agency  must  also  consider  the  duration  of  the  violation, 
number  of  occasions  on  which  it  occurred,  whether  it  was  willful  or  the  result 
of  negligence,  whether  actual  harm  could  have  or  did  occur,  the  likelihood  of 
reoccurrence  and  the  need  to  discourage  others  from  similar  actions.  Thus,  the 
Court  held  that  although  a  licensed  sister-state  physician  had  not  obtained  his 
Illinois  license,  permitting  him  to  perform  abortions  at  an  Ambulatory  Surgical 
Treatment  Center,  there  was  no  violation  of  the  Act  or  rules  because  staff 
members  were  unaware  he  had  misstated  this  fact  and  no  harm  resulted  from 
nor   was   likely   to   result   from  the  error. 


On  September  24,  1982,  the  Department  of  Public  Health  promulgated  rules 
concerning  the  Sanitation  of  Retail  Food  Stores  (77  III.  Adm.  Code  760)  to 
achieve  compliance  with  Federal  Food  Service  Regulations.  Section  750.10 
defined  a  "regulatory  authority"  as  "the  State  and/or  local  enforcement 
authority  or  authorities  having  jurisdiction  over  the  food  service  establishment." 
On  October  19,  1982  the  Attorney  General  opinioned  that  local  boards  of  health 
were  allowed  to  contract  with  the  Illinois  Department  of  Public  Health  with 
respect  to  the  Food  Sanitation  Program.  (Attorney  General  Opinion  82-035, 
October  19,  1982)  Thus,  the  rules  did  not  exceed  the  authority  given  the 
Department  by  Section  55.12  of  the  Civil  Administrative  Code  (III.  Rev.  Stat. 
1981,  ch.  127,  par.  55.12)  nor  were  in  conflict  with  Section  11  of  the  Sanitary 
Inspection  Act  (III.  Rev.  Stat.  1981,  ch.  56^,  par.  77)  or  Section  21  of  the 
Illinois  Food  Drug  and  Cosmetic  Act  (Ml.  Rev.  Stat.  1981,  ch.  56^,  par.  521). 
Thus,  the  Attorney  General  concluded  that  the  contract  entered  into  between 
the  Vermilion  County  Board  of  Health  and  the  Illinois  Department  of  Public 
Health  was  valid  pursuant  to  the  Department's  rules  of  the  Food  Sanitation 
Program. 

On  January  14,  1982,  the  Department  of  Public  Aid  adopted  Rules  3.5161, 
3.5171,  3.5181  and  3.5191.  These  rules  established  the  methodology  of 
determining  payment  standards  and  grant  amounts  for  general  assistance 
recipients  in  Cook  County.  The  adopted  version  established  grant  amounts  of 
$162  for  those  recipients  determined  to  be  unemployable,  and  $141  for  those 
determined  to  be  employable. 

However,  on  January  28,  1982,  the  U.S.  District  Court  for  the  Northern 
District  of  Illinois  entered  an  order  in  the  case  of  Illinois  Welfare  Rights 
Coalition  v.  Miller  (81  C  7118)  requiring  the  Department  to  increase  the 
February  payments  for  employable  from  $141  to  $162  and  enjoining  the 
Department  from  paying  less  in  the  future  to  employable  General  Assistance 
recipients  than  to  unemployable  recipients. 

On  February  26,  1982,  the  Department  published  a  peremptory  rulemaking 
setting  the  grant  amount  at  $162  for  all  General  Assistance  adult  cases  for  the 
months  of  January  and  February.  Also,  on  that  date,  the  Department 
published     identical     proposed     and    emergency     rulemakings,     effective    March     1 

49 


through  June  30,  setting  the  grant  amounts  at  $139.  The  Department  stated 
that,  not  withstanding  the  court  order,  if  the  level  of  $162  is  continued,  the 
Department  would  exhaust  its  appropriation  for  such  grants  no  later  than  May. 
The  $139  represents  the  amount  of  funds  available  divided  by  the  number  of 
recipients  and  would  only  be  in  effect  from  May  to  June  1982.  On  February  24, 
1982  a  state  court  enjoined  the  Department  from  lowering  the  grant  amount  from 
$162   to  $139. 


In  Estep  v.  Department  of  Public  Aid  (92  III  2d  510,  442  N.E.  2d  148,  1982), 
recipients  of  general  assistance  benefits  brought  action  against  the  Department 
seeking  declaratory  judgement  that  the  proposed  reductions  in  Emergency  Rule 
3.5191  violated  the  Public  Aid  Code  and  Section  5.02  of  the  Illinois 
Administrative  Procedure  Act.  The  Court  held  that  because  the  strict  subject 
of  controversy  was  the  propriety  of  an  injunction  order  which  was  tailored  only 
to  May  and  June  of  1982,  the  passage  of  time  beyond  those  months  rendered  the 
controversy  on  appeal   moot. 

However,  the  majority  opinion  was  accompanied  by  a  strong  dissent,  which 
questioned  the  Court's  evasion  of  the  issue  of  underlying  legal  rights  of  the 
parties.  In  an  actual  as  well  as  practical  sense,  the  subject  of  the  controversy 
was  the  monetary  amount  which  the  Department  owed  the  plaintiffs  for  May  and 
June.  To  hold  that  this  case  is  mooted  by  the  expiration  of  the  order  is 
tantamount  to  saying  that  the  amount  owing  in  May  ceases  to  be  owing 
altogether  once  May  ends.  Thus,  although  the  emergency  rule  has  expired,  it 
appears  to  be  clear  that  the  Department's  use  of  the  emergency  rulemaking 
procedures  was  probably  improper. 
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SECTION   TWO: 

STATISTICAL  SUMMARY 

DISCUSSION 

This  section  contains  a  statistical  summary  of  the  rulemaking  actions  of 
Illinois  agencies  and  objections  issued  by  the  Joint  Committee  during  1982.  A 
number  of  the  statistical  tables  compare  1982  data  to  the  data  collected   in   1978, 

1979,  1980  and  1981  to  help  reveal  possible  statistical  trends  in  the  rulemaking 
processes  of  Illinois  agencies. 

Table  Five  contains  the  number  of  proposed,  emergency  and  peremptory 
rulemaking  by  individual  agencies.  Seven  agencies,  producing  twenty  or  more 
rules  each,  accounted  for  51%  of  the  total.  And,  the  following  four  agencies, 
each  of  which  produced  twenty-five  rules  or  more,  accounted  for  38%  of  the 
total:  Department  of  Children  and  Family  Services,  Conservation,  Public  Aid 
and  Public  Health.  Emergency  rulemaking  was  dominated  by  the  Department  of 
Corrections  and  Public  Health  with  fifteen  emergency  rules  each.  A  total  of 
twenty-one  peremptory  rules  were  produced  by  eight  agencies,  with  the 
Department  of  Public  Aid  and  the  Pollution  Control  Board  producing  six  and 
seven   respectively. 

Table    Six    presents    a    comparison    of   emergency    and    peremptory    rules    for 

1980,  1981,  and  1982.  No  discernible  pattern  is  evident  as  yet  in  these  data. 
Because  these  rules  are  implemented  by  the  agency  without  opportunity  for 
public  comment,  it  is  hoped  that  future  years  may  see  a  reduction  in  emergency 
rulemakings.  The  number  of  peremptory  rules  has  been  smaller  than  expected. 
This  seems  to  be  the  result  of  federal  block  grants  which  have  returned  more 
decision  making  to  the  states. 

Table  Seven  presents  a  comparison  of  general  rulemaking  by  agency  for 
1978  through  1982.  No  discernible  pattern  is  evident  from  this  data.  However, 
as  data  collection  continues,  and  collection  methods  are  improved,  it  is  hoped 
meaningful  trends  will   begin  to  take  shape. 
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Table  Eight  presents  objections  issued  by  the  Joint  Committee  in  1982  to 
agency  rules.  Total  statements  of  objection  have  increased  from  sixty-two  for 
1981  to  ninety-eight  for  1982  (as  seen  on  this  table).  This  increase  is  a  result 
of  exhaustive  five  year  reviews  being  completed  in  1982  for  several  agencies 
including  those  showing  high  totals  here:  Departments  of  Labor,  Registration 
and   Education,   and  the  State   Board  of  Education. 

Table  Nine  presents  agency  responses  to  Joint  Committee  statements  of 
objection  for  1982.  Out  of  ninety-eight  total  objections  issued  by  the  Joint 
Committee  (see  Table  Ten)  forty-six  (46%)  have  been  resolved  through  an 
agency  agreement  to  modify  or  amend  the  rule  in  question. 

Table  Ten  presents  five  years  of  agency  replies  to  Joint  Committee 
objections  to  various  rules.  Agency  agreement  to  modify  or  amend  the 
offending  rule  has  remained  at  between  43%  to  47%.  There  may  be  a  pattern  of 
fewer  agency  refusals  to  take  action  on  staff  statements  of  objection. 

The  overview  should  provide  some  general  indications  of  the  extent  of  the 
Joint  Committee's  effort  to  improve  and  monitor  the  rulemaking  process,  and  the 
impact  of  the  Committee  on  agency  rulemaking  in  Illinois.  The  specific 
substantive  issues  which  are  indicated  in  the  actual  statements  of  objection  in 
the  next  section  of  this  report  should  balance  the  statistical  presentation  in  this 
section. 
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TABLE  FIVE:      RULEMAKINGS   BY  AGENCY   FOR  1982 


Code  Department 

Administrative  Services 

Aging 

Agriculture 

Central  Management  Services 

Children   &  Family  Services 

Commerce  and  Community  Affairs 

Conservation 

Corrections 

Energy  and  Natural   Resources 

Human  Rights 

Insurance 

Labor 

Law  Enforcement 

Mental  Health  S  Developmental 

Disabilities 
Mines  and  Minerals 
Nuclear  Safety 
Personnel 
Public  Aid 
Public  Health 

Registration  and   Education 
Rehabilitation  Services 
Revenue 
Transportation 

Constitutional  Offices 

Attorney  General 
Auditor  General 
Comptroller 
Secretary  of  State 

Miscellaneous  Agencies 

Commissioner  of  Banks  and  6  1 

Trust  Companies 
Capitol   Development  Board  3 

Illinois  Commerce  Commission  21  2 

Dangerous  Drugs  Commission  3 

Illinois  Educational  2 

Facilities  Authority 
State  Board  of  Elections  7  2 

Emergency  Services  and  9  1 

Disaster  Agency 
Environmental   Protection  18 

Agency 
Illinois  Farm  Development  1  1 

Authority 
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General 

Emergency 

Peremptory 

1 

4 

1 

24 

3 

2 

26 

4 

8 

33 

3 

15 

15 

3 

2 

4 

13 

2 

8 

1 

1 

3 

2 

6 

3 

3 

1 

9 

3 

40 

4 

6 

92 

15 

1 

16 

5 

6 

1 

14 

3 

5 

3 

4 

4 

1 

14 

1 

General 


Office  of  the  State  Fire 

7 

Marshal 

Guardianship  and  Advocacy 

2 

Commission 

Illinois  Health   Finance 

1 

Authority 

Illinois  Human   Rights 

1 

Commission 

Illinois   Industrial 

3 

Commission 

Illinois  State  Board  of 

1 

Investments 

State  Mandates  Board 

1 

of  Appeals 

Nature  Preserves  Commission 

Department  of  Law  Enforcement 

1 

Merit  Board 

Pollution   Control   Board 

18 

Prisoner   Review   Board 

1 

Illinois   Racing   Board 

22 

Office  of  the  Commissioner 

1 

of  Savings  and   Loan 

Associations 

State  Employees'    Retirement 

4 

System 

Education 

Emergency  Peremptory 


State  Board  of  Education 
Board  of  Trustees  of  the 

State  Community  College 

of  East  St.    Louis 
Illinois  Community  College 

Board 
Higher  Education  Travel 

Control    Board 
Illinois  State  Scholarship 

Commission 

Legislative  Agencies 

Joint  Committee  on 
Administrative   Rules 

Energy   Resources 
Commission 

Legislative   Information 
System 

TOTAL 


1 
2 
4 

1 
1 
2 

510 


84 


21 
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TABLE:   SIX 

COMPARISON  OF  EMERGENCY  AND   PEREMPTORY   RULEMAKING* 

BY  AGENCY   FOR   1980  THROUGH   1982 

*Agencies  with  no  rules  are  omitted 

Emergency  Peremptory 

Agency  1980         1981  1982  1980         1981  1982 

Code  Departments 


Aging 

1 

1 

1 

Agriculture 

2 

1 

Central  Management  Services 

2 

Children   &  Family  Services 

2 

4 

Conservation 

13 

13 

3 

Corrections 

4 

2 

15 

Financial   Institutions 

2 

2 

Human   Rights 

1 

Insurance 

4 

2 

2 

Labor 

1 

3 

Mental   Health   &  Developmental 

0 

1 

2 

Disabilities 

Mines   &  Minerals 

1 

1 

3 

Nuclear  Safety 

1 

Personnel 

4 

5 

3 

Public  Aid 

4 

2 

4 

Public  Health 

11 

1 

15 

Registration  and   Education 

2 

2 

5 

Rehabilitation  Services 

1 

Revenue 

9 

2 

3 

Transportation 

2 

Constitutional  Offices 

Comptroller  1 

Secretary  of  State  2  1 

Miscellaneous  Agencies 

Commissioner  of  Bank  and  3  1 

Trust  Companies 
Capital   Development  Board  2 

Illinois  Commerce  Commission         5  2 

Dangerous  Drugs  Commission         1 
State  Board  of  Elections  442 

Emergency  Services  and  1 

Disaster  Agency 


22  6 

1 
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Emergency  Peremptory 

1980  1981  1982  1980  1981  1982 


Environmental   Protection  3  2 

Agency 
Illinois  Farm  Developmental 

Authority 
Office  of  the  State  Fire  1 

Marshal 
Illinois   Industrial  1  1 

Commission 
State  Mandates  Board  of 

Appeals 
Nature  Preserves  Commission 
Law  Enforcement  Merit  Board        1 
Pollution  Control   Board  1  3 

Governor's  Purchased  Care  1 

Review   Board 
Illinois   Racing   Board  2  2 

Office  of  the  Commissioner  1  1 

of  Savings  and   Loan 

Associations 
State  Employees'   Retirement  3  1 

System 
Statewide  Health  Coordinating  1 

Council 

Education 

State  Board  of  Education  3  1 

Illinois   Board  of  Higher  1 

Education 

Board  of  Regents  1 

Illinois  State  Scholarship  1 

Commission 

University  of  Illinois  1 

Legislative  Agencies 

Legislative   Information  System      1 


97  60  84  17  27  21 
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TABLE   SEVEN 
COMPARISON   OF  GENERAL   RULEMAKINGS   BY   AGENCY    FOR   1978   THROUGH    1982^ 
*Agencies  which  had  no  rules  are  omitted 


Agency 


1978 


General   Rulemakings 
1979  1980  1981 


1982 


Code  Departments 

Administrative  Services 

Aging 

Agriculture 

Central  Management  Services 

Children   &   Family  Services 

Commerce   &  Community  Affairs 

Conservation 

Corrections 

Energy  and   Natural   Resources 

Financial   Institutions 

Human   Rights 

Insurance 

Labor 

Law  Enforcement 

Local  Government  Affairs 

Mental   Health  and  Developmental 

Disabilities 
Mines  and  Minerals 
Nuclear  Safety 
Personnel 
Public  Aid 
Public  Health 
Registration   &   Education 
Rehabilitation  Services 
Revenue 
Transportation 
Veterans'  Affairs 

Constitutional  Offices 

Attorney  General 
Auditor  General 
Comptroller 
Secretary  of  State 
Treasurer 

Miscellaneous     Agencies 

Abandoned  Mined   Lands 
Reclamation  Council 


1 

7 

7 

1 

5 

1 

6 

6 

4 

14 

17 

14 

16 

24 
3 

2 

2 

60 

1 
1 

26 
8 

76 

92 

75 

108 

33 

82 

23 

38 

24 

15 
2 

1 

10 

8 

3 

5 

4 

15 

14 

17 

13 

13 

5 

6 

3 

7 

8 

2 

1 

1 

1 

3 

8 

13 

4 

8 

3 

4 

5 

5 

6 

1 

2 

3 

10 

9 

9 

9 

9 

46 

56 

47 

66 

40 

4? 

43 

55 

44 

92 

11 

11 

22 

15 

16 

3 

1 

6 

ii 

16 

24 

45 

14 

13 

13 

13 

17 

5 

i 

2 

2 

2 

3 

1 

2 

3 

7 

5 

2 

1 

4 

1 

2 

4 

3 

4 

15 

21 

12 

26 

14 

1 

1 
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General   Rulemakings 


Commissioner  of  Banks   S 

Trust  Companies 
Capital   Development  Board 
Civil  Service  Commission 
Commerce  Commission 
Criminal  Justice   Information 

Council 
Dangerous  Drugs  Advisory 

Council 
Dangerous   Drugs  Commission 
Education   Facilities  Authority 
State   Board  of  Elections 
Emergency  Services  and 

Disaster  Agency 
Environmental   Protection  Agency 
Fair  Employment  Practices 

Commission 
Farm  Developmental  Authority 
Office  of  the  State  Fire  Marshal 
Guardianship   &  Advocacy 

Commission 
Health   Facilities  Authority 
Health   Facilities  Planning   Board 
Health   Finance  Authority 
Housing   Development  Authority 
Human   Rights  Commission 
Industrial   Commission 
State  Board  of  Investment 
Law  Enforcement  Commission 
Local  Government  Records 

Commission 
Lottery  Control   Board 
State  Mandates  Board  of  Appeals 
Medical   Center  Commission 
Institute  of  Natural   Resources 
Law   Enforcement  Merit  Board 
Pollution  Control   Board 
Prisoner   Review   Board 
Governor's  Purchased   Care 

Review   Board 
Racing   Board 
Office  of  the  Commissioner  of 

Savings  and   Loan  Associations 
State  Employees'    Retirement  System 
State   Fair  Agency 
Statewide  Health   Coordinating 

Council 


1978 

1979 

1980 

1981 

1982 

2 

5 

3 

6 

2 

1 

3 

2 
10 

3 
21 

1 

2 

1 

2 
2 

3 
2 

6 

1 

8 

3 
2 

7 
9 

7 

12 

10 

16 

18 

2 

3 

1 

1 

2 

1 
2 

7 
2 

5 

2 

1 

1 

5 
1 

1 
1 

4 

1 

3 

2 

3 

3 

1 

2 

1 

1 

2 

1 

1 

1 

1 

2 

2 

2 

1 

1 

8 

11 

18 

13 

18 
1 

1 

6 

2 

1 

0 

1*1 

19 

10 

22 

3 

4 

1 

7 

1 

2 

3 

4 

5 

3 

4 

4 

1 

2 
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4 

9 

8 

3 

3 

2 

5 
2 

2 

1 

19 

1 

1 

1 

1 

2 

General   Rulemakings 
1978  1979  1980  1981  1982 


Education 

State  Board  of  Education  3 

Illinois  Board  of  Higher  Education 
Board  of  Regents 
Board  of  Trustees  of  the  State 

Community  Colleges  of  East 

St.    Louis 
Community  College  Board  17 

Higher  Education  Travel   Control 

Board 
Illinois  State  Scholarship  11  4 

Commission 
University  Civil  Service  Merit  3 

Board 
University  of  Illinois  1 

Legislative  Agencies 

Aggregate  Mining   Problems  Study  1 

Commission 
Joint  Committee  on  Administrative  3  5  111 

Rules 
Cities   &  Village  Municipal  1 

Problems  Commission 
County  Problems  Commission  1 

Joint  Condominium  Study  1 

Commission 
Energy   Resource  Commission  1  1 

Legislative   Information  System  1  2  2 

State  Council  on   Nutrition  1 

Select  Joint  Committee  on  2 

Regulatory  Agency   Reform 
Travel  Control   Board  1  1  1 

Commission  to  Visit  &  Examine  1 

State   Institutions 
Mississippi   River  Parkway  1 

Commission 


472  467  556  563  510 
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TABLE   EIGHT:      STATEMENTS  OF  OBJECTION 
ISSUED    IN    1982   TO   AGENCY    RULES 


Total 

General 

Emergency 

Peremptory 

Existin 

Statements 

Rulemakings 

Rulemakings 

Rulemakings 

Rules 

Agency 

of 

Objection 

Objected   to 

Objected  to 

Objected  to 

Objecte 

Code  Departments 

Administrative  Services 

1 

1 

Aging 

2 

2 

Agriculture 

1 

1 

Central  Management 

2 

2 

Services 

Children  and   Family 

1 

1 

Services 

Conservation 

1 

1 

Corrections 

3 

3 

Human   Rights 

2 

2 

Insurance 

1 

1 

Labor 

10 

1 

9 

Mental   Health  and 

3 

1 

2 

Developmental 

Disabilities 

Public  Aid 

1 

1 

Public  Health 

6 

6 

Registration  and  Educat 

on 

10 

4 

6 

Revenue 

2 

1 

1 

Constitutional  Offices 

Attorney  General 

4 

4 

Secretary  of  State 

1 

1 

Miscellaneous  Agencies 

Illinois  Commerce  Commission 
State  Board  of  Elections 
Illinois   Farm  Development 

Authority 
Office  of  the  State  Fire 

Marshal 
Illinois  Human   Rights 

Commission 
Illinois   Industrial 

Commission 
Illinois   Liquor  Control 

Commission 
Nature  Preserves  Commission 
Office  of  the  Commissioner 

of  Savings  and   Loan 

Associations 


Educational   Agencies 


State  Board  of  Education         29 
Illinois   State   Scholarship  2 

Commission 


2  9 


TOTALS 


98 


25 
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TABLE  NINE:     AGENCY   RESPONSES  TO  JOINT  COMMITTEE  OBJECTIONS 


Modify 

Withdraw 

or 

or 

Code  Departments 

Refuse 

Amend 

Repeal 

Pending 

Administrative  Services 

1 

1 

Aging 

2 

Agriculture 

1 

Central  Management 

2 

Services 

Children  and  Family 

1 

Services 

Conservation 

1 

Corrections 

2 

1 

Human  Rights 

l 

1 

Insurance 

1 

Labor 

10 

Mental  Health  and 

2 

1 

Developmental 

Disabilities 

Public  Aid 

1 

Public  Health 

2 

2 

2 

Registration  and 

4 

6 

Education 

Revenue 

1 

1 

Constitutional  Offices 

Attorney  General 

4 

Secretary  of  State 

1 

Miscellaneous  Agencies 

Illinois  Commerce 

1 

I 

Commission 

State  Board  of  Elections 

2 

3 

Illinois  Farm 

1 

Development  Authority 
Office  of  the  State 

Fire  Marshal 
Illinois  Human   Rights 

Commission 
Illinois   Industrial 

Commission 
Illinois  Liquor  Control 

Commission 
Nature  Preserves 

Commission 
Office  of  the  Commissioner 

of  Saving  and   Loan 

Association 

Educational  Agencies 


State  Board  of  Education  1 

Illinois  State 

Scholarship  Commission 
TOTAL  18 


21 
2 

45 


5 
26 
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TABLE  TEN:      COMPARISON   OF  AGENCY    RESPONSES 
TO  OBJECTIONS   FROM   1978   THROUGH    1982 


1978  1979  1980  1981  1982 

NUMBER  OF  OBJECTIONS 

ISSUED  72  65  55  62  98 


14 

2 

5 

8 

9 

(19.4%) 

(3.0%) 

(9.1%) 

(12.9%) 

(9.2%) 

AGENCY    RESPONSES: 
Withdrawn  or   Repealed 


Modified  or  Amended                 34                      30                      24                      27  45 

(47.2%)             (46.2%)             (43.6%)             (43.5%)  (45.9%) 

Refusal                                              24                       33                       26                       21  18 

(33.3%)             (50.8%)             (47.3%)             (33.9%)  (18.4%) 

Pending                                               0                         0                         0                         6  26 

(9.7%)  (26.5%) 


6  2 


SECTION   THREE 
SPECIFIC  OBJECTIONS  AND   RECOMMENDATIONS   ISSUED 


This  section  contains  a  comprehensive  listing  of  each  of  the  specific 
statements  of  objection  and  statements  of  recommendation  issued  by  the  Joint 
Committee  during  1982.  This  listing  is  arranged  by  agency  and  in 
alphabetical  order.  Arranging  the  objections  and  recommendations  in  this 
order  facilitates  the  location  of  specific  issues  of  interest  to  anyone  using  this 
report. 


STATEMENTS  OF  OBJECTION 
TO   PROPOSED   RULES 


Code  Departments 

Department  of  Administrative  Services 

Rules  for  Acquisition,  Management  and  Disposal  of  Real   Property 

Initial   Publication  in   Illinois   Register:      December  18,   1981 
Date  Second  Notice  Received:     June  2,   1982 
Joint  Committee  Objection:     July  14,   1982 
Specific  Objections: 


1.  Sections  1.20  A(1)  and  2.20.  These  sections  require  that  only 
executive  agencies  are  subject  to  the  Department's  authority 
over  leasing  property. 

The  Joint  Committee  objects  to  Sections  1.20  A(1)  and  2.20  of 
this  rulemaking  because  the  Department  has  failed  to  fulfill  the 
legislative  mandate  delegated  by  Chapter  127,  paragraph 
63b1 3 . 2  of  the  Illinois  Revised  Statutes.  The  proposed  rules 
require  that  only  executive  agencies  are  subject  to  DAS 
authority.  However,  the  statute  states  that  one  of  the  powers 
and  duties  of  the  Department  is  "  [t]o  lease  office  and  storage 
space  for  all  agencies  of  the  State."  This  section  of  the 
statute  that  confers  the  duty  of  leasing  on  the  Department 
does  not  distinguish  among  the  varieties  of  State  agencies 
(Constitutional;  legislative,  executive,  or  judicial;  elected  or 
appointed)  in  specifically  assigning  the  leasing  function  to  the 
Department. 


63 


2.  Sections  3.30  and  3.70  F  which  require  agencies  to  conform  to 
the  Department's  unpublished  standards  regarding  planning 
and   improvement  of  offices. 

The  Joint  Committee  objects  to  Sections  3.30  and  3.70  F  of  this 
rulemaking,  which  require  agencies  to  "conform  to  DAS 
published  standards"  when  planning  or  improving  office  space, 
size,  and  layout.  The  Joint  Committee  determined  that  these 
standards  meet  the  definition  of  "rule"  contained  in  Section 
3.09  of  the  Illinois  Administrative  Procedure  Act  (III.  Rev. 
Stat.  1979,  ch.  127,  par.  1003.09)  because  they  describe  an 
"agency  statement  of  general  applicability  that  implements, 
applies,   interprets  or  prescribes  law  or  policy...." 

Furthermore,  because  these  standards  are  not  Federal 
Regulations  or  trade  association  guidelines  within  the  meaning 
of  Section  6.01  of  the  Act,  they  cannot  be  incorporated  by 
reference  by  filing  with  the  Secretary  of  State  or  the  Illinois 
State  Library  under  Section  6.01(b). 

3.  Section  3.70,  which  allows  for  both  permanent  and  temporary 
improvements  to  rental   space  for  State  use. 

The  Joint  Committee  objects  to  Section  3.70  of  this  rulemaking 
because  it  contains  provisions  which  allow  for  both  temporary 
and  permanent  improvements  to  rental  space  for  State  use,  in 
violation  of  the  Fraud  in  Public  Contracts  Act  (III.  Rev.  Stat. 
1979,  ch.  127,  par.  132.51  et  seq.).  Section  2  of  this  statute 
requires  that  the  State  have  title  to  property  before  expending 
money  on  that  property  for  improvements.  Section  3.70  of  the 
rulemaking,  however,  allows  for  both  temporary  and  permanent 
improvements  to  rental   space  for  State  use. 

4.  Section  1.20  A.  (3).  This  Section  exempts  only  the  Department 
of  Conservation,  Transportation,  Mines  and  Minerals,  and 
Agriculture  from  the  prohibition  against  leasing  State  land 
without  Department  approval. 

The  Joint  Committee  objects  to  Section  1.20  A.  (3)  because  it 
conflicts  with  the  statutorily  described  powers  and  duties  of 
the  Department  of  Mental  Health  and  Developmental  Disabilities 
contained  in  Chapter  91|,  paragraphs  100-23  and  100-24  of  the 
Illinois  Revised  Statutes.  These  sections  of  the  statute  allow 
the  Department  of  Mental  Health  and  Developmental  Disabilities 
to  "make  leases  for  land  or  other  property"  necessary  for  its 
use,  and  to  "grant  leases  for  land  or  other  property"  not 
necessary  for  its  purposes.  Furthermore,  the  statute  allows 
the  Department  of  Mental  Health  and  Developmental  Disabilities 
to  "transfer  jurisdiction  of  any  realty"  under  its  control,  to 
another  Department  or  State  agency  when  approved  by  the 
Governor. 


Date  Agency    Response   Received:      September  28,    1982 

64 


Nature  of  Agency   Response:     Modified  to  Meet  the  Joint  Committee's 
Objection(s)/ Refusal  to  Modify 

Publication  as  Adopted   in  the  Illinois  Register:     October  22,   1982 

Effective  Date:     October  13,    1982 

Department  on  Aging 

Proposed  Amendment  of  Rules:  04.60.300,  Determination  of  Eligibility; 
04760.310,  Applications;  04.60.320,  Eligibility  Requirements;  04.60.322, 
Need  for  Long-Term  Care;   and     04.60.530,   Provider  Responsibilities 

Initial   Publication  in   Illinois   Register:     July  23,   1982 
Date  Second   Notice  Received:     October  18,   1982 
Joint  Committee  Objection:      November  17,   1982 
Specific  Objection(s): 


1.  The  proposed  rules  are  in  response  to  Benson  v.  Blaser. 
Since  the  court  order  establishes  policy  regarding  penalty 
payments,  such  policy  should  be  included  in  these  rules  in 
compliance  with  Section  3.09  of  the   IAPA. 

The  Joint  Committee  objected  to  the  Department  on  Aging's 
proposed  rules  because  the  Department  did  not  include  policies 
regarding  the  penalty  payments  ordered  in  Benson  v.  Blaser 
thereby  violating  Section  3.09  of  the  IAPA. 

2.  Section  4.03(c)  of  the  IAPA  provides  that  prior  to  publication 
of  the  first  notice,  "...the  agency  shall  notify  the  Small 
Business  Office  of  the  Department  of  Commerce  and  Community 
Affairs  when   rules  affect  businesses." 

The  Joint  Committee  objected  to  the  Department  on  Aging's 
proposed  rules  because  the  Department  failed  to  provide  notice 
to  DCCA  prior  to  publishing  these  rules  and  thus  did  not 
comply  with  Section  4.03(c)   of  the   IAPA. 


Date  Agency   Response   Received:      December  1,    1982 

Nature  of  Agency   Response:      Modified  to  Meet  the  Joint  Committee's 
Objection  (s) 

Publication  as  Adopted   in  the   Illinois  Register:      December  10,    1982 

Effective  Date:      December  1,    1982 
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Proposed  Adoption  of  Rules:  04.60.301,  Completed  Applications  Prior  to 
August  1,  1982;  04.60.302,  Payment  for  Services;  04.60.324,  Income; 
04.60.325,   Fees  for  Services;    Etc. 


Initial   Publication  in   Illinois   Register:      July  23,    1982 
Date  Second  Notice  Received:     October  18,    1982 
Joint  Committee  Objection:      November  17,   1982 
Specific  Objection(s) : 


1 .  The  proposed  amendments  to  rules  are  in  response  to  Benson 
v.  Blaser.  Since  the  court  order  establishes  policy  regarding 
penalty  payments,  such  policy  should  be  included  in  these 
rules  in  compliance  with  Section  3.09  of  the   IAPA. 

The  Joint  Committee  objected  to  the  Department  on  Aging's 
proposed  amendments  to  rules  because  the  Department  did  not 
include  policies  regarding  the  penalty  payments  ordered  in 
Benson  v.    Blaser  thereby  violating  Section  3.09  of  the   IAPA. 

2.  Section  4.03(c)  of  the  IAPA  provides  that  prior  to  publication 
of  the  first  notice,  "...the  agency  shall  notify  the  Small 
Business  Office  of  the  Department  of  Commerce  and  Community 
Affairs  when   rules  affect  businesses." 

The  Joint  Committee  objected  to  the  Department  on  Aging's 
proposed  amendments  because  the  Department  failed  to  provide 
notice  to  DCCA  prior  to  publishing  these  rules  and  thus  did 
not  comply  with  Section  4.03(c)   of  the   IAPA. 

3.  The  Department's  "Objection  Proceeding"  did  not  guarantee 
procedural  due  process  rights  because  a  client  may  be 
terminated  for  nonpayment  of  fees  before  a  hearing  is  held  and 
compensation  for  past  harm  is  not  available  to  one  class  of 
applicants  and  one  class  of  recipients. 

The  Joint  Committee  objected  to  Sections  04.60.610  through 
04.60.650  because  the  objection  procedure  violates  certain 
procedural  due  process   rights  of  the  applicant/client. 


Date  Agency   Response   Received:      December  1,    1982 

Nature  of  Agency   Response:      Modified   to  Meet  the  Joint   Committee's 
Objection(s) 

Publication  as  Adopted  in  the   Illinois   Register:      December   10,    1982 

Effective   Date:      December   1,    1982 
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Department  of  Agriculture 

Repeal,     Paints    and    Oils    Regulations     (8     ML     Administrative    Code    Part 
400),   Section  400.10   (Scope'and  General   Principles) 

Initial   Publication  in   Illinois  Register:     October  30,   1981 
Date  Second   Notice  Received:      December  21,   1981 
Joint  Committee  Objection:     January  20,   1982 
Specific  Objection: 

Proposed  repeal  of  rules  contained  in  Section  400.10.  These  rules 
regulate  persons  who  combine  ingredients  to  formulate  a  paint  or 
oil.  The  Act  which  was  passed  in  1917  and  the  rules  which  became 
effective  in  1928  are  out  of  date  due  to  current  methods  of 
manufacturing  paints  and  oils.  The  Department  does  not  now  have, 
nor  have  they  had  for  some  time,  a  program  to  regulate  standards 
for  paints  and  oils. 

The  Joint  Committee  objects  to  the  repeal  of  these  rules 
because,  despite  their  inoperability,  the  Department  is 
statutorily  obligated  by  the  Paints  and  Oils  Act  (Illinois 
Revised  Statutes,  Chapter  121  1/2,  paragraphs  81-95)  to 
promulgate  rules  under  these  statutes.  Repealing  these  rules 
constitutes  evading  statutory  requirements.  Furthermore,  the 
Joint  Committee  recommends  that  legislation  be  introduced  to 
repeal  Ch.    121    1/2,   Section  81    et  seq. 

Date  Agency   Response  Received:      February  22,   1982 
Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 
Publication  as  Adopted  in  the   Illinois   Register:      February  26,    1982 
Effective  Date:      February  9,    1982 

Department  of  Children  and   Family  Services 

Part    431,    Confidentiality    of    Personal    Information    of    Persons    Served    by 
the  Department;    Repeal   Part  1.3,   Child   Protective  Services 

Initial   Publication   in   Illinois   Register:      July  9,    1982 
Date  Second   Notice  Received:      August  30,    1982 
Joint  Committee  Objection:      September  17,    1982 
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Specific  Objection: 


The  Department  does  not  indicate  in  Section  431.3  that  an 
"indicated  report"  must  be  removed  from  the  central  register 
and  local  index  "no  later  than  5  years  after  the  case  is  closed" 
unless  there  is  a  subsequent  report  in  which  case  the 
information  may  be  maintained  "until  5  years  after  the 
subsequent  case  or  report  is  closed." 

The  Joint  Committee  objects  to  Section  431.3  of  this  proposed 
rulemaking  because  the  Department  did  not  implement 
paragraphs  2057.14  and  2058.5  of  the  Abused  and  Neglected 
Child  Reporting  Act  in  that  Section  431.3  does  not  explicitly 
delineate  how  long  confidential  indicated  child  abuse  or  neglect 
reports  are  maintained  in  the  Department's  central  register  and 
local   index. 


Date  Agency   Response   Received:      November  3,    1982 

Nature  of  Agency   Response:      Modified  to  Meet  the  Joint  Committee's 
Objection 

Publication  as  Adopted  in  the   Illinois  Register:      December  27,    1982 

Effective  Date:      January  1,    1983 

Department  of  Conservation 

Title     17     Illinois    Administrative     Code     Part    830     Commercial     Fishing     in 

Certain  Waters  of  the  State 

[Emergency] 

Initial   Publication   in   Illinois   Register:      May  28,    1982 
Joint  Committee  Objection:      July  14,    1982 
Specific  Objection: 


Sections  830.60  and  830.70  list  the  species  of  fish  which  may 
be  taken  and  the  size  limit  regulations  for  fishing.  The 
Department  proposed  certain  amendments  to  the  rule 
implementing  Section  3.25  of  the  Illinois  Fish  Code  which 
prohibits  any  person  to  take  mussels  "by  means  of  basket 
dredges,  self-contained  or  other  air  diving  devices,  mechanical 
or  suction  devices." 

The  Joint  Committee  objects  to  these  sections  of  the  emergency 
rulemaking  because  they  violate  Section  230.400(c)  of  the  Joint 
Committee's     Operational     Rules     by     containing     provisions     not 
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necessitated  by  the  situation  construed  by  the  Department  to 
constitute  an  emergency,  as  defined  in  Section  5.02  of  the 
Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat.  1979,  ch. 
127,    par.    1005.02). 

Date  Agency   Response  Received:     August  6,   1982 
Nature  of  Agency  Response:     Withdrawal  of  Objectionable  Section(s) 
Publication  as  Adopted  in  the   Illinois  Register:     May  28,   1982 
Effective  Date:     May  18,   1982 

Department  of  Human   Rights 

Promulgation    of    Rules    Governing     "Equal     Employment    Opportunity    and 
Affirmative  Action  by  State  Executive  Agencies11 

Initial   Publication   in   Illinois  Register:     January  4,   1982 
Date  Second   Notice  Received:     May  14,    1982 
Joint  Committee  Objection:      June  8,    1982 
Specific  Objections: 

The  Joint  Committee  objected  to  Section  12.8(e)  of  this  rule 
because  the  Department  has  exceeded  its  statutory  authority 
and  thus,  is  not  in  compliance  with  Section  7.04.3  of  the 
Illinois  Administrative  Procedure  Act. 

The  Joint  Committee  objects  to  this  proposed  rulemaking 
because  Section  2-105(B)(4)  of  the  Human  Rights  Act  clearly 
mandates  the  Department  of  Human  Rights  to  approve  the  EEO 
officer  appointed  by  each  state  executive  department,  board, 
commission,  and  instrumentality  with  1000  or  more  employees. 
The  Director  of  the  Department  of  Human  Rights  has  no 
statutory  authority  to  prepare  an  annual  performance 
evaluation  and  subsequent  recommendation  regarding  his/her 
employment  for  an  EEO  officer  in  any  agency. 

The  Department  has  exceeded  its  statutory  authority  by 
requiring  the  Director  of  the  Department  of  Human  Rights  to 
complete  an  annual  performance  evaluation  and  subsequent 
recommendation  regarding  his/her  employment  for  an  EEO 
officer  in  any  agency. 

Date  Agency   Response   Received:     June  21,    1982 
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Nature  of  Agency   Response:      Modified  to  Meet  the  Joint   Committee's 
Objection 

Publication  as  Adopted  in   the   Illinois   Register:      July  9,    1982 

Effective  Date:      July   1,    1982 


Promulgation     of     "Interpretive      Rules     on      Handicap      Discrimination      in 
Employment" 


Initial   Publication   in    Illinois   Register:      March   12,    1982 
Date  Second   Notice  Received:      May  27,    1982 
Joint  Committee  Objection:      July  14,    1982 
Specific  Objections: 


1.  Section  4.03  of  the  Illinois  Administrative  Procedure  Act 
requires  as  of  January  1,  1982  that  an  agency  employ  certain 
methods  to  reduce  the  impact  of  rulemaking  on  small  businesses 
when  those  methods  are  "...legal  and  feasible  in  meeting  the 
statutory  objectives  which  are  the  basis  of  the  proposed 
rulemaking."  Since  this  rulemaking  has  an  economic  impact  on 
small  businesses  and  the  Department  and  Commission  did  not 
notify  the  Department  of  Commerce  and  Community  Affairs,  the 
Department  and  Commission  are  not  in  compliance  with  Section 
4.03(c)   of  the   Illinois  Administrative   Procedure  Act. 

The  Joint  Committee  objects  to  the  Department  of  Human 
Rights'  and  Human  Rights  Commission's  Promulgation  of 
"Interpretive  Rules  on  Handicap  Discrimination  in  Employment" 
because  the  Department  and  Commission  did  not  comply  with 
Section  4.03(c)  of  the  Illinois  Administrative  Procedure  Act 
which  requires  that  "the  agency  shall  notify  the  Small  Business 
Office  of  the  Department  of  Commerce  and  Community  Affairs 
when   rules  affect  businesses." 

2.  The  Department  and  Commission  have  taken  the  definition  of 
handicap  as  provided  in  the  Human  Rights  Act  at  Section 
1-103(1)  and  narrowed  its  meaning.  The  statutory  requirement 
is  that  a  handicap  may  not  be  considered  if  the  person  is  able 
"to  perform  the  duties  of  a  particular  job  or  position." 
(Emphasis  added.)  This  proviso  seems  to  include  aH  duties  of 
a  particular  job  or  position.  However,  the  Department  and 
Commission  have  created  a  category  of  duties  that  are  "apart 
from  or  only  incidental  to  the  job  in  question." 

The  Joint  Committee  objects  to  Section  2(d)  of  the  Department 
of  Human  Rights'  and  Human  Rights  Commission's  Promulgation 
of       "Interpretive       Rules       on       Handicap       Discrimination       in 
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Employment"  because  the  Department  and  Commission  have 
exceeded  their  statutory  authority  by  narrowing  the  definition 
of  "handicap"  as  found  in  the   Illinois  Human   Rights  Act. 


Date  Agency   Response  Received:      September  10,   1982 
Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 
Publication  as  Adopted   in  the  Illinois   Register:     September  24,   1982 
Effective  Date:     September  15,   1982 


Department  of  Insurance 

Rule  8  1/2.01    (Insurance  Holding   Company  Systems) 
[Emergency] 


Initial   Publication   in   Illinois  Register:     March  19,   1982 
Joint  Committee  Objection:     April   13,   1982 
Specific  Objection: 


Pursuant  to  Section  131.8  and  131.12a  of  the  Insurance  Code 
implemented  by  P. A.  82-595,  this  emergency  amendment  to 
Rule  8  1/2.01  requires  pre-acquisition  notification  to  the 
Director  if  certain  market  shares,  set  forth  in  the  statute,  are 
involved  in  a  proposed  acquisition  of  a  domestic  insurance 
company.  This  emergency  amendment  establishes  the  format 
for  the  required  notification  by  adding  Form  CX  to  the  Rule 
with   respect  to  market  shares  by  line  of  insurance. 

The  Joint  Committee  objects  to  this  emergency  rulemaking 
because  it  violated  the  Section  5.02  prohibition  against  filing 
two  emergency  rules  with  substantially  the  same  purpose  and 
effect  within  24  months,  in  that  the  Department  incorporated 
provisions  into  this  emergency  rule  from  an  expired  emergency 
amendment  to  Rule  8  1/2.01,  which  was  published  within  the 
previous  24  months. 


Date  Agency   Response   Received:      None 

Nature  of  Agency   Response:      Refusal   to  Modify  or  Withdraw 
Publication  as  Adopted   in  the   Illinois   Register:      March   19,    1982 
Effective  Date:      March  5,    1982 
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Department  of  Labor 

Rule     56      III.      Adm.      Code     400.800     to     400.812      Federal      Supplemental 
Compensation  Act  of  1982 
[Peremptory]  ~ 

Initial   Publication   in   Illinois  Register:      November  5,    1982 
Joint  Committee  Objection:      December  16,    1982 
Specific  Objection: 

This  peremptory  rulemaking  implements  the  Federal 
Supplemental  Compensation  Act  of  1982  (Public  Law  97-248) 
which  took  effect  on  September  12,  1982  and  will  run  until 
March  31,    1983. 

The  Joint  Committee  objects  to  this  peremptory  rulemaking 
because  it  constitutes  an  improper  use  of  the  peremptory 
rulemaking  process  under  Section  5.03  of  the  Administrative 
Procedure  Act,  111.  Rev.  Stat.  1981,  ch.  127,  par.  1005.03 
because:  (1)  this  rulemaking  was  not  required  by  federal 
law;  (2)  the  Department  had  some  discretion  as  to  the 
content  of  this  rulemaking;  and  (3)  notice  of  this  rulemaking 
was  not  filed  within  30  days  of  the  effective  date  of  the 
federal   legislation. 

Date  Agency   Response  Received:      Pending 

Nature  of  Agency   Response:      Pending 

Publication  as  Adopted   in  the   Illinois   Register:      November  5,    1982 

Effective  Date:      September  19,    1982 

Department  of  Mental   Health  and  Developmental   Disabilities 

Part     113     Minimum     Standards     for     Licensure    of    Community     Residential 

Alternatives 

[Emergency] 

Initial   Publication   in    Illinois  Register:      June  18,    1982 
Joint   Committee  Objection:      July   14,    1982 
Specific  Objection: 
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This  emergency  rulemaking,  effective  June  8,  1982,  is  in 
response  to  Public  Act  82-584  which  was  signed  into  law 
September  24,  1981  with  an  effective  date  of  January  1,  1982. 
The  Public  Act  provided  that  the  Department  of  Mental  Health 
and  Developmental  Disabilities  license,  regulate,  and  monitor 
community  residential  alternatives  (CRA's)  for  developmentally 
disabled  persons.  Since  Public  Act  82-584  was  signed 
September  24,  1981,  and  became  effective  January  1,  1982,  the 
Department  had  an  adequate  period  of  time  to  promulgate  the 
rules  by  general   rulemaking   procedures. 

The  Joint  Committee  objects  to  this  emergency  rulemaking 
because  it  does  not  meet  the  standards  of  Section  5.02  of  the 
Illinois  Administrative  Procedure  Act  in  that  adequate  time 
existed  for  the  Department  to  utilize  the  rulemaking  procedures 
of  Section  5.01   of  the  Act  and  that  no  true  emergency  exists. 


Date  Agency  Response  Received:     None 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 
Publication  as  Adopted  in  the   Illinois  Register:     June  18,    1982 
Effective  Date:     June  8,   1982 

Part  103,   Grants 

Initial  Publication   in   Illinois  Register:     July  30,   1982 
Date  Second   Notice  Received:      November  9,    1982 
Joint  Committee  Objection:      December  16,   1982 
Specific  Objection: 


Section  103. 10d)4)C)  ,  103.60a)3),  103.65h)2)  and 

103.160c)5)A). 

The  Joint  Committee  objects  to  Sections  103. 10d)4)C) , 
103.60a)3),  103.65h)2)  and  103.160c)5)A)  because  these 
sections  reference  the  Department's  Recipient 

Discharge/Linkage/Aftercare  Manual  which  is  not  on  file  with 
the  Secretary  of  State  as  a   rule. 

The  Department's  Recipient  Discharge/ Linkage/ Aftercare  Manual 
contains  the  Department's  policies  and  procedures  for  adequate 
discharge  planning,  linkage  and  follow-up  aftercare  of 
recipients  being  discharged  from  State-operated  facilities. 
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The  Joint  Committee  determined  that  the  Recipient 
Discharge/Linkage/Aftercare  Manual  does  fall  within  the 
definition  of  a  "rule"  contained  in  Section  3.09  of  the  Illinois 
Administrative  Procedure  Act  (Illinois  Revised  Statutes,  ch. 
127,  par.  1003.09)  and  therefore  objected  to  Sections 
103.10d)4)C),  103.60a)3),  103.65h)2)and  103.160c)5)A)  of  the 
Department  of  Mental  Health  and  Developmental  Disabilities' 
proposed  Rule,  Part  103,  Grants,  because  those  sections 
incorporate  by   reference  that  manual. 


Date  Agency   Response   Received:      January  24,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  the  Joint  Committee's 
Objections 

Publication  as  Adopted   in  the   Illinois  Register:      Pending 

Effective  Date:      Pending 

Part  103,   Grants 


Emergency] 


Initial   Publication   in   Illinois   Register:      July  30,   1982 
Joint  Committee  Objection:      October  13,    1982 
Specific  Objections: 


1.  Rule       103,       Grants.         This       emergency       rulemaking 

discusses  the  Department's  policies  for  awarding  grants 
for  community-based  programs,  including  eligibility, 
target  areas,  monitoring  and  evaluation,  reporting 
requirements  and  application   procedures. 

The  Joint  Committee  objects  to  this  emergency 
rulemaking  because  it  represents  an  improper  exercise 
of  emergency  rulemaking  authority  as  contained  in 
Section  5.02  of  the  IAPA  (III.  Rev.  Stat.  1981,  ch. 
127,    par.    1005.02). 

The  Department  exercised  this  emergency  rulemaking 
following  a  Court  Order  concerning  III.  Assoc,  of 
Community  Mental  Health  Associations  of  Rehabilitation 
Facilities  v.  Ivan  Pavkovic  which  enjoined  the 
Department  from  requiring  plaintiff's  member  agencies 
to  adopt  the  uniform  cost  reporting  system  until  the 
Department  promulgated  a  rule  in  accordance  with  the 
IAPA  requiring  the  utilization  of  the  uniform  cost 
reporting   system. 
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Section  5.02  of  the  IAPA  (III.  Rev.  Stat.  1981,  ch. 
127,  par.  1005.02)  reserves  the  use  of  emergency 
rulemaking  for  situations  which  threaten  the  public 
interest,  safety  or  welfare.  Although,  this  court 
order  threatened  the  agency's  interest,  safety,  and 
welfare,  the  use  of  emergency  rulemaking  was  not 
warranted,  and,  furthermore,  had  the  Department 
originally  complied  with  the  Administrative  Procedure 
Act,   no  Court  Order  would  have  resulted. 

2.  Subpart  A,  which  describes  sample  grant  programs, 
target  populations,  grant  application  procedures,  and 
methodology  for  monitoring  and  evaluation. 

The  Joint  Committee  objects  to  this  Subpart  of  the 
emergency  rulemaking  because  it  violates  Section 
230.400(c)  of  the  Joint  Committee's  Operational  Rules 
by  containing  provisions  not  necessitated  by  the 
situation  construed  by  the  Department  to  constitute  an 
emergency,  as  defined  in  Section  5.02  of  the  IAPA 
(III.    Rev.   Stat.   1981,  ch.   127,   par.    1005.02). 

The  Court  Order  which  precipitated  this  emergency 
rulemaking  required  the  Department  to  adopt  the 
uniform  cost  reporting  system  in  accordance  with  the 
IAPA.  Those  reporting  guidelines  are  found  in 
Subpart  B.  Subpart  A,  however,  contains  numerous 
provisions  separate  from  the  uniform  cost  reporting 
system  and  therefore  should  not  have  been  adopted  as 
part  of  this  emergency  rulemaking. 

3.  Section  103.220  which  allows  the  Department  to  grant 
deviations  from  policies  set  forth  throughout  the  rule 
concerning  grants  for  community  based  programs, 
including  eligibility,  target  areas,  monitoring  and 
evaluation,   reporting  requirements  and  applications. 

Section  103.220  fails  to  include  the  conditions  that 
must  exist  before  an  exception  or  deviation  will  be 
granted.  This  failure  defies  Section  4.02  of  the  IAPA 
(III.  Rev.  Stat.  1981,  ch.  127,  par.  1004.02)  which 
requires  that  rules  exercising  discretionary  powers 
include  the  standards  by  which  the  agency  shall 
exercise  the  power. 

Date  Agency   Response   Received:      None 

Nature  of  Agency   Response:      Refusal 

Publication  as  Adopted   in  the   Illinois   Register:      July  30,    1982 

Effective  Date:      July  21,    1982 
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Department  of  Public  Aid 

Rule  4.13.5,    Hospital   Cost  Reporting   Requirements 

Initial   Publication  in   Illinois   Register:      December  4,    1981 
Date  Second   Notice  Received:      October  20,    1982 
Joint  Committee  Objection:      November  17,    1982 
Specific  Objection: 

42  CFR  447.250  requires  that  the  Department  make  payment  to 
Medicaid  hospitals  by  using  rates  which  are  "...reasonable  and 
adequate  to  meet  the  costs  that  must  be  incurred   by  efficiently 

and    economically    operated    facilities "       By    disallowing     the 

one  class  of  legal  fees,  the  Department  will  not  get  an 
"adequate"  measure  of  the  reasonable  costs  incurred  by  those 
hospitals. 

The  Joint  Committee  objected  to  the  Department  of  Public  Aid 
Rule  4.13.5  (Sec.  107.171)  because  the  Department  did  not 
provide  an  adequate  justification  and  rationale  for  disallowing 
costs  attributed  to  legal  fees  incurred  as  a  result  of  lawsuits 
against  the  State  thereby  violating  Section  220.900b)  of  the 
Joint  Committee  on  Administrative  Rules'  Operational    Rules. 

Date  Agency   Response   Received:      December  21,    1982 

Nature  of  Agency   Response:      Withdrawal  of  Proposed   Rulemaking 

Department  of  Public  Health 

Addition     of    Amendments     and     New     Rules     to     Existing     Rules     Entitled, 
"Certification  and  Operation  of  Environmental   Laboratories" 

Initial   Publication   in   Illinois   Register:      May   1,    1981 
Date  Second   Notice  Received:      November  24,    1981 
Joint  Committee  Objection:      December  16,    1981 
Specific  Objection(s) : 


1.  Rules  204,  205,  206,  209,  242,  243,  244,  245,  246,  247,  282, 
284,  286,  301,  304  and  307  incorporate  by  reference  certain 
professional  association  guidelines  pertaining  to  laboratory 
methodology. 
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The  Joint  Committee  objected  to  Rules  204,  205,  206,  209,  242, 
243,  244,  245,  246,  247,  282,  284,  286,  301,  304  and  307 
because  they  violate  Section  6.01  of  the  Illinois  Administrative 
Procedure  Act  by  incorporating  by  reference  certain 
professional  association  guidelines  pertaining  to  laboratory 
methodology  without  filing  a  copy  of  these  documents  with  the 
Secretary  of  State  as  required  by  Section  6.01. 

2.  This  rulemaking  details  minimum  requirements  governing 
laboratory  personnel,  physical  facilities,  equipment  and 
methodologies  which  an  Environmental  Laboratory  must  meet  to 
be  certified. 

The  Joint  Committee  objected  to  this  rulemaking  because  the 
Department  of  Public  Health  and  the  Environmental  Protection 
Agency  failed  to  submit  a  proper  analysis  of  the  direct 
economic  effect  on  the  industries  regulated  by  the  proposed 
rules  and  did  not  provide  anticipated  effects  on  the  proposing 
Agencies1  budgets.  Failure  to  submit  an  adequate  economic 
analysis  violates  Section  7.04  of  the  Administrative  Procedure 
Act,   ch.    127,    para.    1007.4,    III.    Rev.    Stat. 

3.  Proposed  Rule  102  expands  the  definition  of  Environmental 
Laboratories  to  include  facilities  that  perform  analyses  on 
samples  in  order  to  determine  the  quality  of  wastewater. 

The  Joint  Committee  objected  to  the  proposed  definition  of 
Environmental  Laboratories  because  requiring  wastewater 
laboratories  to  meet  the  detailed  facility,  equipment  and 
employee  requirements  in  this  rulemaking,  without 
demonstrating  sufficient  need  for  such  requirements  and 
without  an  adequate  study  of  the  economic  effect  on  industry, 
represents  an  arbitrary  and  capricious  exercise  of  the 
Agencies'  rulemaking  authority  and  therefore  an  invalid 
extension  of  their  statutory  authority. 


Date  Agency   Response   Received:      March   19,    1982 

Nature    of    Agency    Response:       Failed    to    Modify    to    Meet    the    Joint 
Committee's  Objection 

Joint  Committee  Discussion  of  Agency   Response:      April   13,    1982 

Action  Taken  by  Joint  Committee:      Voted  to  Prohibit  Filing 

Reasons  for  the  Prohibition: 

1.  The  Agencies  have  violated  Section  7.04  of  the  Administrative 
Procedure  Act,  III.  Rev.  Stat.,  ch.  127,  par.  1007.4,  by 
failing  to  submit  an  adequate  economic  analysis  and  that  this 
poses  a  serious  threat  to  the  public  welfare  of  the  citizens  of 
Illinois  by  failing  to  take  into  account  the  significant  costs  to 
be  imposed  by  this   rulemaking  and, 
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Requiring  wastewater  laboratories  to  meet  the  detailed 
personnel,  physical  facility,  equipment  and  methodology 
requirements  in  this  rulemaking  without  demonstrating 
sufficient  need  for  such  requirements  and  without  an  adequate 
study  of  the  economic  effect  on  industry,  represents  an 
arbitrary  and  capricious  exercise  of  the  Agencies'  rulemaking 
authority  and  therefore  an  invalid  extension  of  their  statutory 
authority  and  this  represents  a  serious  threat  to  the  public 
welfare  of  the  citizens  by   imposing   tremendous  financial  costs. 


Agency   Response  to  Filing   Prohibition   Received:      May  3,    1982 
Nature  of  Agency   Response:      Withdrawal  of  Proposed   Rulemaking 

Hospital   Licensing  Act  and   Requirements 

Initial   Publication   in   Illinois   Register:      October  31,    1981 
Date  Second   Notice  Received:      December  11,    1981 
Joint  Committee  Objection:      January  20,    1982 
Specific  Objection: 


1.  Section  1-2.5  of  this  proposed  rulemaking.  The  amendment 
proposed  in  this  section  expedites  the  annual  license  renewal 
process  for  hospitals. 

The  Joint  Committee  objects  to  this  proposed  amendment 
because  this  proposed  section  lacks  adequate  standards  and 
criteria  as  required  by  Section  4.02  of  the  Illinois 
Administrative  Procedure  Act.  The  language  of  Public  Health's 
proposed  amendment  indicates  that  once  a  hospital  initially 
fulfills  licensing  requirements,  that  institution  will  automatically 
receive  an  annual  renewal.  Furthermore,  this  language  implies 
that  no  effort  to  maintain  a  minimum  level  of  health  and  safety 
standards  is  necessary. 


Date  Agency   Response  Received:      February  23,    1982 

Nature  of  Agency    Response:      Modified   to  Meet  the  Joint  Committee's 
Objection 

Publication  as  Adopted   in  the   Illinois  Register:      March  26,    1982 

Effective  Date:      March   15,    1982 

State  Administration  of  Maternal   and   Child   Health   Projects 
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Initial   Publication  in   Illinois   Register:     January  4,   1982 
Date  Second  Notice  Received:     March  3,   1982 
Joint  Committee  Objection:     March  23,   1982 
Specific  Objection(s): 


1.  Proposed  Section  630.100  requires  local  health  agencies, 
receiving  grants,  to  file  quarterly  performance  reports,  annual 
reports,  and  a  final  performance  report  at  the  conclusion  of 
the  project. 

The  Joint  Committee  objects  to  proposed  Section  630.100 
because  it  requires  local  agencies  to  file  an  excessive  number 
of  repetitive  reports  at  substantial  expense  to  the  local 
agencies,  without  any  specific  basis  for  such  a  requirement. 
Furthermore,  this  proposed  rulemaking  fails  to  sufficiently 
clarify  what  is  to  be  required   in  these  reports. 

2.  Proposed  Section  630.200g)  requires  local  agencies  to  obtain 
written  approval  from  the  Department  prior  to  making  any 
budget  revisions,  including  transfers  between  budget  line 
items. 

The  Joint  Committee  objects  to  proposed  Section  630.200g) 
because  the  Department  has  a  policy  of  giving  preliminary 
approval  to  these  budget  transfers  over  the  telephone,  and 
such  policy  should  be  included  in  this  rulemaking  as  required 
by  Sections  3.09  and  4  of  the  Illinois  Administrative  Procedure 
Act.  Therefore,  the  rule  fails  to  accurately  include  agency 
policy. 


Date  Agency   Response  Received:      April  2,    1982 

Nature  of  Agency    Response:      Modified   to  Meet  the  Joint  Committee's 
Objection 

Publication  as  Adopted   in  the   Illinois   Register:      April  30,    1982 

Effective  Date:      April   20,    1982 

Hospital   Licensing  Act  and   Requirements,   Amendments  to   Rule  1-3.2 

Initial   Publication   in   Illinois   Register:      March  5,    1982 
Date  Second   Notice  Received:      November  30,    1982 
Joint  Committee  Objection:      December  16,    1982 
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Specific  Objection: 


Proposed  Section  1-3. 2(d)  (4)  grants  the  director  of  the 
Department  of  Public  Health  the  discretionary  authority  to 
terminate  research  programs  and/or  experimental   procedures. 

The  Joint  Committee  objects  to  proposed  Section  1-3. 2(d)  (4) 
because  it  violates  Section  4.02  of  the  Administrative  Procedure 
Act,  III.  Rev.  Stat.  1981,  ch.  127,  par.  1004.02,  by  granting 
the  director  of  the  Department  of  Public  Health  a  discretionary 
power  without  including  the  standards  by  which  the  director 
shall  exercise  that  power. 


Date  Agency   Response  Received:      January  4,    1983 
Nature  of  Agency   Response:      Refusal   to  Modify  or  Withdraw 
Publication  as  Adopted   in  the   Illinois   Register:      Pending 
Effective  Date:      Pending 

Minimum      Standards,      Rules      and      Regulations      for      the      Licensure      of 
Long-Term  Care  Facilities  for  Persons  Under  Twenty-Two  Years  of  Age 

Initial   Publication   in   Illinois   Register:      March   19,    1982 
Date  Second   Notice  Received:      June  3,    1982 
Joint  Committee  Objection:      July  14,    1982 
Specific  Objection: 


Proposed  Section  63.08.03.12  requires  that  nurse  aide  training 
courses  offer  a  minimum  of  120  hours  of  training. 

The  Joint  Committee  objects  to  Proposed  Section  63.08.03.12 
because  it  is  inconsistent  with  the  intent  of  Public  Act  82-184 
(HB  0580)  which  amended  Section  3-206  of  "Nursing  Home  Care 
Reform  Act  of  1979,"  and  was  intended  to  prevent  the 
Department  of  Public  Health  from  setting  a  specific  minimum 
hourly  requirement  for  nurse  aide  training  courses. 


Date  Agency   Response  Received:      August  16,    1982 

Nature  of  Agency   Response:      Withdrawal  of  Proposed   Rulemaking 


ao 


Minimum     Standards,      Rules     and      Regulations     for     Classification     and 
Licensure  of  Skilled  Nursing  Facilities  and  Intermediate  Care  Facilities 

Initial  Publication  in  Illinois  Register:     March  19,   1982 
Date  Second  Notice  Received:     June  3,   1982 
Joint  Committee  Objection:     July  14,   1982 
Specific  Objection: 


Proposed  Section  03.06.03.12  requires  that  nurse  aide  training 
courses  offer  a  minimum  of  120  hours  of  training. 

The  Joint  Committee  objects  to  Proposed  Section  03.06.03.12 
because  it  is  inconsistent  with  the  intent  of  Public  Act  82-184 
(HB  0580)  which  amended  Section  3-206  of  "Nursing  Home  Care 
Reform  Act  of  1979,"  and  was  intended  to  prevent  the 
Department  of  Public  Health  from  setting  a  specific  minimum 
hourly  requirement  for  nurse  aide  training  courses. 


Date  Agency  Response  Received:     August  16,   1982 

Nature  of  Agency   Response:     Withdrawal  of  Proposed   Rulemaking 

Repeal,    Rules  and   Regulations   Pursuant  to  the  Lead  Poisoning   Prevention 
Act;    Prevention  of  Lead  Poisoning;    Proposed   Rules  77   III.   Adm.    Code  845 

Initial   Publication  in   Illinois  Register:     September  3,   1982 
Date  Second   Notice   Received:      October  25,    1982 
Joint  Committee  Objection:      November  17,    1982 
Specific  Objection: 


Proposed  Section  845.30(f)  authorizes  the  Department  to  extend 
the  period  for  removing  lead  hazards  beyond  the  period 
originally  established  in  writing. 

The  Joint  Committee  objects  to  proposed  Section  845.30(f) 
because  it  violates  Section  9(4)  of  the  Lead  Poisoning 
Prevention  Act,  III.  Rev.  Stat.  1981,  ch.  111$,  par.  1309(4), 
by  authorizing  the  Department  to  extend  the  period  for 
removing  lead  hazards  beyond  the  30  day  limit  provided  in  the 
Act. 
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Date  Agency   Response   Received:      November  19,    1982 
Nature  of  Agency   Response:      Refusal   to  Modify  or  Withdraw 
Publication  as  Adopted   in  the   Illinois   Register:      December  3,    1982 
Effective  Date:      November  24,    1982 

Department  of  Registration  and   Education 

Section  150.85  of  Part  150:  Architecture  Act;  Section  170.130  of  Part 
170:  Barber  Law;  Section  180.95  of  Part  180:  Beauty  Culture  Act;  Etc. 
[Emergency] 

Initial   Publication   in   Illinois   Register:      January  25,    1982 
Joint  Committee  Objection:      March  23,    1982 
Specific  Objection: 


This  emergency  rule,  effective  January  6,  1982,  is  in  response 
to  Public  Act  82-149  (S.B.  1034)  which  was  signed  into  law 
August  12,  1981  with  an  effective  date  of  January  1,  1982. 
The  Public  Act  took  specific  licensure  expiration  dates  and 
renewal  periods  out  of  the  licensing  Acts  and  provided  that 
they  be  set  by  rule  of  the  Department.  This  emergency  rule 
was  published  in  the  January  22,  1982  issue  of  the  Illinois 
Register. 

Since  Public  Act  82-149  was  signed  August  12,  1981,  and 
became  effective  January  1,  1982,  the  Department  had  an 
adequate  period  of  time  to  amend  the  applicable  rules  by 
general  rulemaking  procedures.  In  addition,  this  rulemaking 
did  not  alter  any  licensure  expiration  dates  or  renewal 
periods;  it  merely  restated  the  licensure  expiration  dates  and 
renewal  periods  that  had  existed  in  the  statutes  prior  to 
enactment  of  P. A.  82-149.  Thus,  it  appears  as  though  an 
actual  emergency  situation,  as  defined  in  Section  5.02  of  the 
Illinois  Administrative  Procedure  Act,   did  not  exist. 

Emergency  rulemaking  as  defined  by  the  Administrative 
Procedure  Act  is  "the  existence  of  any  situation  which  any 
agency  finds  reasonably  constitutes  a  threat  to  the  public 
interest,  safety,  or  welfare."  The  Act  further  requires  the 
agency  to  make  a  finding  that  such  an  emergency  exists  which 
requires  the  adoption  of  the  rule  immediately  rather  than 
following  the  procedures  set  forth  in  Section  5.01.  In  this 
situation  the  Department  has  not  adequately  explained  why  an 
emergency  rule  is  necessary  or  what  emergency  situation 
exists.  Because  the  rules  retain  the  exact  dates  that  were 
contained    in    the    prior    statutes,    the    reason    for    emergency    in 


82 


the  published  notice  does  not  constitute  an  adequate  or 
reasonable  finding  as  required  by  the  Act. 

The  Joint  Committee  objects  to  this  emergency  rulemaking 
because  it  does  not  meet  the  standards  of  Section  5.02  of  the 
Illinois  Administrative  Procedure  Act  in  that  adequate  time 
existed  for  the  Department  to  utilize  the  rulemaking  procedures 
of  Section  5.01   of  the  Act  and  that  no  true  emergency  exists. 


Date  Agency  Response  Received:     None 

Nature  of  Agency  Response:     Refusal  to  Modify  or  Withdraw 
Publication  as  Adopted  in  the  Illinois  Register:     January  25,   1982 
Effective  Date:     January  6,   1982 

Section(s)   320.40  of  Part  320:     Optometric  Practice  Act  of  Title  68  of  the 

Illinois  Administrative  CocTe" 

[Emergency] 

Initial  Publication  in   Illinois  Register:     February  16,   1982 
Joint  Committee  Objection:     March  23,   1982 
Specific  Objection: 


This  emergency  rulemaking,  effective  January  29,  1982,  was 
promulgated  because  the  Department  conducted  a  special 
licensing  examination  in  February,  1982.  This  emergency 
rulemaking  was  published  in  the  February  16,  1982  issue  of 
the  Illinois  Register.  The  Department  stated  that  this  special 
licensing  examination  was  necessary  because  of  certain  recently 
discovered  inconsistencies  in  the  notification  of  recent  changes 
in  the  rules  relating  to  the  examination  process.  The 
examination  was  offered  to  ensure  a  fair  and  equitable 
opportunity  for  licensure  to  all  persons  who  took  the 
state-constructed   licensure  examination  in  June  of  1981. 

On  June  1,  1981,  the  Department  adopted  new  rules  which 
changed  the  licensure  examination  requirement.  Previously, 
applicants  were  required  to  successfully  pass  a 
state-constructed  licensure  examination,  which  was  prepared 
by  the  Optometry  Examining  and  Disciplinary  Committee.  The 
new  rules  adopted  on  June  1,  1981,  require  successful 
completion  of  the  examination  given  by  the  National  Board  of 
Examiners  in  Optometry  (NBEO).  The  Department  will  require 
proof  of  successful  completion  of  the  NBEO  examination  by 
NBEO  standards  prior  to  permitting  an  applicant  to  sit  for  the 
practical  examination. 
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Since  the  examination  in  question  was  held  in  June  of  1981, 
since  the  Department  knew  in  September,  1981,  that  there  was 
a  question  regarding  the  validity  of  the  examination,  and  since 
the  Department  offered  the  retake  examination  in  February, 
1982,  the  Department  had  an  adequate  period  of  time  to  amend 
the  applicable  rules  by  general   rulemaking   procedures. 

In  addition,  because  this  rulemaking  was  not  published  in  the 
Illinois  Register  until  February  16,  1982,  and  the  retake  exam 
was  given  in  February,  1982,  it  appears  as  though  the 
standards  for  the  February  1982  retake  exam  may  not  have 
been  available  before  the  examination  date.  Thus,  this  may 
create  additional  problems  for  the  Department  once  the  grades 
are  reported  for  this  February,  1982  retake  exam,  similar  to 
the  same  problems  encountered  after  the  original  June,  1981 
exam. 

Emergency  rulemaking  as  defined  by  the  Administrative 
Procedure  Act  is  "the  existence  of  any  situation  which  any 
agency  finds  reasonably  constitutes  a  threat  to  the  public 
interest,  safety,  or  welfare."  The  Act  further  requires  the 
agency  to  make  a  finding  that  such  an  emergency  exists  which 
requires  the  adoption  of  the  rule  immediately  rather  than 
following  the  procedures  set  forth  in  Section  5.01.  In  this 
situation,  the  Department  has  not  adequately  explained  why  an 
emergency  rule  is  necessary  or  what  emergency  situation 
exists.  Because  the  Department  has  had  adequate  time  to 
respond  to  the  confusion  engended  by  the  exam  offered  in 
June,  1981,  the  reason  for  emergency  offered  in  the  published 
notice  does  not  constitute  an  adequate  or  reasonable  finding  as 
required  by  the  Act. 

The  Joint  Committee  objects  to  this  emergency  rulemaking 
because  it  does  not  meet  the  standards  of  Section  5.02  of  the 
IAPA  in  that  adequate  time  existed  for  the  Department  to 
utilize  the  general  rulemaking  procedures  of  Section  5.01  of 
the  Act;  thus,  the  Department  created  an  emergency  situation 
and   no  true  emergency  exists  as  defined   by  the   IAPA. 


Date  Agency   Response   Received:      None 

Nature  of  Agency   Response:      Refusal   to  Modify  or  Withdraw 
Publication  as  Adopted   in  the   Illinois   Register:      February  16,    1982 
Effective   Date:      January   29,    1982 


Section(s)      450   120     of     Part     450:        Reai      Estate     Broker     and     Salesmen 
Licensinq   Act  of  Title  68   of  the   Illinois  Administrative   Code 


I  Emergency ] 
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Initial  Publication  in   Illinois  Register:     February  19,   1982 
Joint  Committee  Objection:     March  23,   1982 
Specific  Objection: 


Previous  Department  policy  provided  for  the  right  to  automatic 
oral  arguments  prior  to  a  license  termination  for  payment  out 
of  the  Real  Estate  Recovery  Fund,  pursuant  to  Section  8.3  of 
the  licensing  Act. 

Section  8.3  of  "The  Real  Estate  Brokers  &  Salesmen  License 
Act"  provides  in  part  (d): 

...the  license  of  the  broker  or  salesman 
shall  be  automatically  terminated  upon 
the  issuance  of  a  court  order 
authorizing  payment  from  the  Real 
Estate       Recovery       Fund.  (Emphasis 

added.) 

By  providing  automatic  oral  arguments  prior  to  a  license 
termination  due  to  a  court-ordered  payment  from  the  Real 
Estate  Recovery  Fund,  the  Department  was  not  in  compliance 
with  Section  8.3(d)   of  this  Act. 

The    Department    clearly    stated    that  automatic    oral    arguments 

were  a  matter  of  Department  policy.  It  appears  as  though  this 

policy  meets  the  definition  of  a  rule.  Section  3.09  of  the  IAPA 
defines  a   rule  in  pertinent  part: 

"Rule"  means  each  agency  statement  of 
general  applicability  that  implements, 
applies,  interprets,  or  prescribes  law 
or  policy. . . . 

Thus,  because  this  Department  policy  was  not  included  in  the 
Department's  rules,  the  Department  was  not  in  compliance  with 
Section  3.09  of  the   IAPA  and  an  emergency  situation  occurred. 

It  appears  as  though  the  Department  has  created  a  threat  to 
the  public  safety  by  not  implementing  the  statutory  safeguard 
provided  in  Section  8.3(d)  of  The  Real  Estate  Brokers  and 
Salesmen  License  Act.  Thus,  it  appears  as  though  an  actual 
emergency  situation,  as  defined  in  Section  5.02  of  the  IAPA, 
did  not  exist. 

Emergency  rulemaking  as  defined  by  the  Administrative 
Procedure  Act  is  "the  existence  of  any  situation  which  any 
agency  finds  reasonably  constitutes  a  threat  to  the  public 
interest,  safety,  or  welfare."  The  Act  further  requires  the 
agency  to  make  a  finding  that  such  an  emergency  exists  which 
requires     the     adoption     of    the     rule     immediately     rather     than 


85 


following  the  procedures  set  forth  in  Section  5.01.  In  this 
situation  the  Department  has  not  adequately  explained  why  an 
emergency  rule  is  necessary  or  what  emergency  situation 
exists.  Because  the  Department  was  not  in  compliance  with 
Section  8.3(d)  of  "The  Real  Estate  Brokers  &  Salesmen  License 
Act"  and  Section  3.09  of  the  IAPA,  the  reason  for  emergency 
in  the  published  notice  does  not  constitute  an  adequate  or 
reasonable  finding  as  required  by  the  Act. 

The  Joint  Committee  objects  to  this  emergency  rulemaking 
because  it  does  not  meet  the  standards  of  Section  5.02  of  the 
IAPA  in  that  the  Department  created  an  emergency  situation  by 
non-compliance  with  Section  8.3(d)  of  the  Real  Estate  Brokers 
and  Salesmen  License  Act  and  having  Departmental  policy 
which  appears  to  be  within  the  definition  of  rule  as  defined  by 
Section  3.09  of  the  IAPA  not  included  in  the  Department's 
rules.  Thus,  no  true  emergency  as  defined  by  the  IAPA 
exists. 


Date  Agency   Response   Received:      None 

Nature  of  Agency   Response:      Refusal   to  Modify  or  Withdraw 
Publication  as  Adopted   in  the   Illinois  Register:      February  19,    1982 
Effective  Date:      February  3,    1982 


Rules    3    and    7    of    the    Rules    for    the    Administration    of    the    Controlled 

Substances  Act 

[Emergency] 


Initial   Publication   in   Illinois  Register:      March   19,   1982 
Joint  Committee  Objection:      April   13,    1982 
Specific  Objection: 


This  emergency  rule,  effective  March  8,  1982,  is  in  response 
to  Public  Act  82-149  (S.B.  1034)  which  was  signed  into  law 
August  12,  1981  with  an  effective  date  of  January  1,  1982. 
The  Public  Act  took  specific  licensure  expiration  dates  and 
renewal  periods  out  of  the  licensing  Acts  and  provided  that 
they  be  set  by  rule  of  the  Department.  This  emergency  rule 
was  published  in  the  March  19,  1982  issue  of  the  Illinois 
Register. 

The  Joint  Committee  objects  to  this  emergency  rulemaking 
because  it  does  not  meet  the  standards  of  Section  5.02  of  the 
IAPA  in  that  adequate  time  existed  for  the  Department  to 
utilize    the    general    rulemaking    procedures    of    Section    5.01     of 
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the  Act;  thus,  the  Department  created  an  emergency  situation 
and  no  true  emergency  existed  as  defined  by  the  Illinois 
Administrative  Procedure  Act. 


Date  Agency  Response  Received:     None 

Nature  of  Agency  Response:     Refusal  to  Modify  or  Withdraw 
Publication  as  Adopted  in  the  Illinois  Register:     March  19,   1982 
Effective  Date:     March  8,   1982 


Department  of  Revenue 

Rule  No.   1 ,  Section  C  of  the  Bingo  License  and  Tax  Act  Rules 
[Emergency] 


Initial  Publication  in  Illinois  Register:     July  23,   1982 
Joint  Committee  Objection:     September  17,   1982 
Specific  Objection: 


This  emergency  rulemaking  allowed  continuous  bingo  games  at 
the  Illinois  State  Fair  and  exempted  those  games  from  the 
former  rule  of  a  minimum  of  two  hours  between  games. 

The  Joint  Committee  objects  to  this  emergency  rulemaking 
because  it  does  not  meet  the  standards  of  Section  5.02  of  the 
Illinois  Administrative  Procedure  Act  in  that  no  emergency 
existed  because  the  absence  of  these  rules  would  have  caused 
no  threat  to  the  public  interest,   safety  or  welfare. 


Date  Agency   Response  Received:     December  15,   1982 
Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 
Publication  as  Adopted   in  the   Illinois  Register:      July  23,    1982 
Effective  Date:      July  23,    1982 

Constitutional  Offices 

Office  of  the  Secretary  of  State 

Office  of  the  Secretary  of  State,    Department  of  Personnel   Rules 
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Initial   Publication   in   Illinois   Register:      October  16,    1981 
Date  Second   Notice  Received:      December  10,    1981 
Joint  Committee  Objection:      January  20,    1982 
Specific  Objection(s) : 

1.        Section   1-20  states,    in  pertinent  part: 

At  the  request  of  a  department,  or  at  the  discretion  of  the 
Director  of  Personnel,  a  survey,  audit  or  such  other 
investigation  as  may  be  deemed  necessary  by  the  Department 
to  determine  the  proper  allocation  of  any  position  to  a  class. 
Upon  written  request  of  an  employee,  such  investigation  as 
may  be  deemed  necessary  by  the  Director  of  Personnel  shall  be 
made  to  determine  the  proper  allocation  of  the  employee's 
position. 


The  Joint  Committee  objected  to  Section  1-20  as  in  violation  of 
Section  4.01  of  the  Illinois  Administrative  Procedure  Act 
because  it  allows  the  Director  of  Personnel  unlimited  discretion 
by  failing  to  include  standards  and  criteria  by  which  the 
Director  decides  to  conduct  a  survey,  audit  or  such  other 
investigation  to  determine  the  proper  allocation  of  any  position 
to  a  class. 

2.  Section  2-120  provides:  "The  Director  of  Personnel  may 
establish  linguistic  options  when  he  deems  such  options  to  be 
appropriate." 

The  Joint  Committee  objected  to  Section  2-120  as  in  violation  of 
Section  4.01  of  the  Illinois  Administrative  Procedure  Act 
because  the  rule  provides  no  standards  or  criteria  for  the 
Director  of  Personnel  in  his  determination  of  whether  linguistic 
options  are   "appropriate". 

3.  Rule  2-70(a)  provides  that  no  applicant  may  retake  the 
qualifying  exam  until  30  calendar  days  have  elapsed.  This 
provision,  however,  may  "be  waived  by  the  Director  of 
Personnel  when  the  best  interests  of  the  Office. .  .require  such 
a  waiver." 

Rule  2-180  states  that  "[t]he  Director  of  Personnel  may  restore 
a  name  to  the  same  eligible  list  when  such  action  is  in  the  best 
interest  of  the  Office  of  the  Secretary  of  State." 

The  Joint  Committee  objected  Lo  Section  2-70(a)  and  2-180  as 
in  violation  of  Section  4.01  of  the  Illinois  Administrative 
Procedure  Act  because  they  do  not  include  any  standards  to 
define  how  the  Director  of  Personnel  determines  whether  his 
action    to    waive    a    qualifying    examination    or    restore    a    name    to 


the  eligible  list  is  "in  the  best  interests  of  the  Office  of  the 
Secretary  of  State." 

Date  Agency   Response  Received:      February  11,   1982 

Nature  of  Agency   Response:     Modified  to  Meet  the  Joint  Committee's 
Objection(s) 

Publication  as  Adopted  in  the   Illinois  Register:     March  26,   1982 

Effective  Date:     March  17,   1982 

Miscellaneous  Agencies 

Illinois  Commerce  Commission 

General    Order   No.    219,    220,    221,    222,    223,    224,    and    225    under   Section 

10(c)   of  the  Illinois  Public  Utilities  Act 

[Peremptory] 

Initial   Publication   in   Illinois   Register:      April  9,    1982 
Joint  Committee  Objection:      May   11,    1982 
Specific  Objections: 

The  entire  rulemaking  was  adopted  as  a  set  of  peremptory 
rules  while  the  rulemaking  did  not  meet  all  the  requirements 
(stated  in  III.  Rev.  Stat.,  ch.  127,  sec.  1005.03)  for  the  use 
of  peremptory  rulemaking.  One  of  the  requirements  for  the 
use  of  peremptory  rulemaking  is  that  there  must  be  no  agency 
discretion  as  to  the  content  of  the  rule. 

Adoption  of  these  peremptory  rules,  without  repealing  existing 
inconsistent  rules,  brings  about  a  situation  in  which  conflicting 
rules  exist  concurrently  on   the  same  topics. 

The  Joint  Committee  objects  to  this  peremptory  rulemaking, 
first,  because  the  Illinois  Commerce  Commission  was  not 
precluded  from  exercising  discretion  as  to  the  content  of  these 
peremptory  rules  and,  second,  because  the  failure  to  repeal 
inconsistent  rules  creates  confusion  and   possible  conflicts. 

Date  Agency   Response   Received:      May  25,    1982 

Nature    of    Agency     Response:       Initiate     Rulemaking     to     Repeal     the 
Rules  to  Meet  the  Joint  Committee's  Objection(s) 

Publication  as  Adopted   in  the   Illinois   Register:      April   9,    1982 
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Effective  Date:      March  29,    1982 

Industrial   Commission  of  Illinois 

Rules  Governing   Practice  Before  the   Industrial  Commission 

Initial   Publication   in   Illinois   Register:      May  7,    1982 
Date  Second   Notice  Received:      July  7,    1982 
Joint  Committee  Objection:      August  17,    1982 
Specific  Objection: 

Proposed  Section  2-6(A)  and  2-9  of  these  rules  violate  Section 
4.02  of  the  Illinois  Administrative  Procedure  Act  (III.  Rev. 
Stat.,  ch.  127,  sec.  1004.02)  by  providing  for  the  exercise  of 
discretion  without  setting  forth  the  standards  and  criteria  by 
which  the  discretion  is  limited. 

Date  Agency   Response   Received:      August  30,    1982 

Nature  of  Agency   Response:      Modified  to  Meet  the  Joint  Committee's 
Objection 

Publication  as  Adopted   in  the   Illinois   Register:      September  20,    1982 

Effective  Date:      September  20,    1982 

Environmental   Protection  Agency 

Addition     of    Amendments     and     New     Rules     to     Existing     Rules     Entitled, 
"Certification  and  Operation  of  Environmental   Laboratories" 

Initial   Publication   in   Illinois   Register:      May   1,    1981 
Date  Second   Notice  Received:      November  24,    1981 
Joint  Committee  Objection:      December   16,    1981 
Specific  Objection(s) : 


Rules  204,  205,  206,  209,  242,  243,  244,  245,  246,  247,  282, 
284,  286,  301  ,  304  and  307  incorporate  by  reference  certain 
professional  association  guidelines  pertaining  to  laboratory 
methodology. 
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The  Joint  Committee  objected  to  Rules  204,  205,  206,  209,  242, 
243,  244,  245,  246,  247,  282,  284,  286,  301,  304  and  307 
because  they  violate  Section  6.01  of  the  Illinois  Administrative 
Procedure  Act  by  incorporating  by  reference  certain 
professional  association  guidelines  pertaining  to  laboratory 
methodology  without  filing  a  copy  of  these  documents  with  the 
Secretary  of  State  as  required  by  Section  6.01. 

2.  This  rulemaking  details  minimum  requirements  governing 
laboratory  personnel,  physical  facilities,  equipment  and 
methodologies  which  an  Environmental  Laboratory  must  meet  to 
be  certified. 

The  Joint  Committee  objected  to  this  rulemaking  because  the 
Department  of  Public  Health  and  the  Environmental  Protection 
Agency  failed  to  submit  a  proper  analysis  of  the  direct 
economic  effect  on  the  industries  regulated  by  the  proposed 
rules  and  did  not  provide  anticipated  effects  on  the  proposing 
Agencies'  budgets.  Failure  to  submit  an  adequate  economic 
analysis  violates  Section  7.04  of  the  Administrative  Procedure 
Act,   ch.    127,    para.    1007.4,    III.    Rev.    Stat. 

3.  Proposed  Rule  102  expands  the  definition  of  Environmental 
Laboratories  to  include  facilities  that  perform  analyses  on 
samples  in  order  to  determine  the  quality  of  wastewater. 

The  Joint  Committee  objected  to  the  proposed  definition  of 
Environmental  Laboratories  because  requiring  wastewater 
laboratories  to  meet  the  detailed  facility,  equipment  and 
employee  requirements  in  this  rulemaking,  without 
demonstrating  sufficient  need  for  such  requirements  and 
without  an  adequate  study  of  the  economic  effect  on  industry, 
represents  an  arbitrary  and  capricious  exercise  of  the 
Agencies'  rulemaking  authority  and  therefore  an  invalid 
extension  of  their  statutory  authority. 


Date  Agency   Response   Received:      March   19,    1982 

Nature    of    Agency    Response:       Failed    to    Modify    to    Meet    the    Joint 
Committee's  Objection 

Joint  Committee  Discussion  of  Agency   Response:      April   13,    1982 

Action  Taken  by  Joint  Committee:      Voted  to  Prohibit  Filing 

Reasons  for  the  Prohibition: 

1.  The  Agencies  have  violated  Section  7.04  of  the  Administrative 
Procedure  Act,  III.  Rev.  Stat.,  ch.  127,  par.  1007.4,  by 
failing  to  submit  an  adequate  economic  analysis  and  that  this 
poses  a  serious  threat  to  the  public  welfare  of  the  citizens  of 
Illinois  by  failing  to  take  into  account  the  significant  costs  to 
be  imposed  by  this  rulemaking  and, 
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2,  Requiring  wastewater  laboratories  to  meet  the  detailed 
personnel,  physical  facility,  equipment  and  methodology 
requirements  in  this  rulemaking  without  demonstrating 
sufficient  need  for  such  requirements  and  without  an  adequate 
study  of  the  economic  effect  on  industry,  represents  an 
arbitrary  and  capricious  exercise  of  the  Agencies'  rulemaking 
authority  and  therefore  an  invalid  extension  of  their  statutory 
authority  and  this  represents  a  serious  threat  to  the  public 
welfare  of  the  citizens  by   imposing  tremendous  financial   costs. 

Agency   Response  to  Filing   Prohibition   Received:      May  3,    1982 
Nature  of  Agency   Response:      Withdrawal  of  Proposed   Rulemaking 

Human   Rights  Commission 

Promulgation     of     "Interpretive      Rules     on      Handicap      Discrimination      in 
Employment" 

Initial   Publication   in    Illinois  Register:      March   12,    1982 
Date  Second   Notice   Received:      May  27,    1982 
Joint  Committee  Objection:      July  14,    1982 
Specific  Objections: 

1.  Section  4.03  of  the  Illinois  Administrative  Procedure  Act 
requires  as  of  January  1,  1982  that  an  agency  employ  certain 
methods  to  reduce  the  impact  of  rulemaking  on  small  businesses 
when  those  methods  are  "...legal  and  feasible  in  meeting  the 
statutory  objectives  which  are  the  basis  of  the  proposed 
rulemaking."  Since  this  rulemaking  has  an  economic  impact  on 
small  businesses  and  the  Department  and  Commission  did  not 
notify  the  Department  of  Commerce  and  Community  Affairs,  the 
Department  and  Commission  are  not  in  compliance  with  Section 
4.03(c)   of  the   Illinois  Administrative  Procedure  Act. 

The  Joint  Committee  objects  to  the  Department  of  Human 
Rights'  and  Human  Rights  Commission's  Promulgation  of 
"Interpretive  Rules  on  Handicap  Discrimination  in  Employment" 
because  the  Department  and  Commission  did  not  comply  with 
Section  4.03(c)  of  the  Illinois  Administrative  Procedure  Act 
which  requires  that  "the  agency  shall  notify  the  Small  Business 
Office  of  the  Department  of  Commerce  and  Community  Affairs 
when   rules  affect  businesses." 

2.  The  Department  and  Commission  have  taken  the  definition  of 
handicap  as  provided  in  the  Human  Rights  Act  at  Section 
1-103(1)   and   narrowed   its   meaning.      The   statutory   requirement 
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is  that  a  handicap  may  not  be  considered  if  the  person  is  able 
"to  perform  the  duties  of  a  particular  job  or  position." 
(Emphasis  added.)  This"  proviso  seems  to  include  a[[  duties  of 
a  particular  job  or  position.  However,  the  Department  and 
Commission  have  created  a  category  of  duties  that  are  "apart 
from  or  only  incidental   to  the  job  in  question." 

The  Joint  Committee  objects  to  Section  2(d)  of  the  Department 
of  Human  Rights'  and  Human  Rights  Commission's  Promulgation 
of  "Interpretive  Rules  on  Handicap  Discrimination  in 
Employment"  because  the  Department  and  Commission  have 
exceeded  their  statutory  authority  by  narrowing  the  definition 
of  "handicap"  as  found   in  the  Illinois  Human   Rights  Act. 


Date  Agency   Response  Received:      September  10,   1982 
Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 
Publication  as  Adopted  in  the   Illinois   Register:     September  24,   1982 
Effective  Date:     September  15,   1982 

Illinois  Nature  Preserves  Commission 

Internal    Rules   of   Order   and    Procedure   of   the    Illinois    Nature   Preserves 

Commission 

[Peremptory   Internal] 

Initial   Publication   in   Illinois   Register:      June  26,    1982 
Joint  Committee  Objection:      July   14,    1982 
Specific  Objection: 

1.  Internal  Rule  Section  10  and  11  provide  for  the  approval  of 
nature  preserve  dedications  and   holding  of  public  hearings. 

The  Joint  Committee  objects  to  these  internal  rules  because 
these  rules  are  not  proper  internal  rules  under  Section  4.01  of 
the  Illinois  Administrative  Procedure  Act,  ch.  127,  para. 
1004.01  (1979  III.  Rev.  Stat.)  and  should  have  been 
promulgated   under  Section  5.01    of  the  Act. 

2.  Internal  Rule  Sections  10,  11,  and  12  provide  for  the  approval 
of  nature  preserve  dedications;  holding  of  public  hearings; 
and  amendment  or  suspension  of  rules. 

The  Joint  Committee  objects  to  these  rules  on  the  basis  that 
these  sections  should  have  been  promulgated  jointly  with  the 
Department  of  Conservation   as   required   by   Section   6.08  of  the 
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Illinois  Natural  Areas  Preservation  Act,  ch.  105,  para.  706.08 
(1979   III.    Rev.    Stat.). 

3.  Internal  Rule  Section  12  provides  that  these  internal  rules  may 
be  amended  by  a  vote  of  5  members  of  the  Commission  and  that 
Sections  1-10  may  be  waived  or  suspended  by  the  Commission. 

The  Joint  Committee  objects  to  this  Section  because  it  allows 
for  circumvention  of  Section  5.01  of  the  Illinois  Administrative 
Procedure  Act,   chs    127,    para.    1005.01,    (1979   III.    Rev.    Stat.). 

Date  Agency   Response   Received:      December  22,    1982 

Nature   of   Agency    Response:      Withdrawal    to    Remedy    Objection    and 
Refusal  to  Modify  to  Meet  the  Joint  Committee's  Objection 

Publication  as  Adopted   in  the   Illinois   Register:      June  26,    1982 

Effective  Date:      June  15,    1982 

Illinois   Farm  Development  Authority 

Rules    for    the    Illinois    Farm    Development    Authority    (Articles    I    through 
XVIII) 

Initial   Publication   in   Illinois   Register:      July  30,    1982 
Date  Second   Notice   Received:      October  27,    1982 
Joint  Committee  Objection:      November  17,    1982 
Specific  Objection: 

Proposed  Article  XIII  contains  the  guidelines  applicable  to  all 
of  the   Illinois  Farm  Development  Authority's   Programs. 

The  Joint  Committee  objects  to  proposed  Article  XIII  because, 
by  not  using  the  regulations  of  the  Farmers'  Home 
Administration  as  criteria  for  approving  loans,  it  is 
inconsistent  with  the  legislative  intent  of  the  Illinois  Farm 
Development  Act,  III.  Rev.  Stat.  1981,  ch.  5,  par.  1201  et 
seq.    (Public  Act  82-518). 

Date  Agency    Response   Received:      December   17,    1982 
Nature  of  Agency   Response:      Refusal   to  Modify  or  Withdraw 
Publication  as  Adopted   in   the   Illinois   Register:      January   3,    1983 
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Effective  Date:     December  22,   1982 


Office  of  the  State  Fire  Marshal 


Policy  and   Procedures  Manual   for  Fire  Protection   Personnel;    41    111.   Adm, 

Code  140.190,    140.200   &   140.2T0 

[Emergency] 


Initial   Publication   in   Illinois  Register:     June  25,    1982 
Joint  Committee  Objection:     August  17,   1982 
Specific  Objection: 


The  Joint  Committee  objects  to  this  emergency  rulemaking 
because  it  does  not  meet  the  standards  of  Section  5.02  of  the 
Illinois  Administrative  Procedure  Act  in  that  adequate  time 
existed  for  the  Office  of  the  State  Fire  Marshal  to  utilize  the 
rulemaking  procedures  of  Section  5.01  of  the  Illinois 
Administrative  Procedure  Act  (III.  Rev.  Stat.,  ch.  127,  par. 
1005.02). 


Date  Agency   Response  Received:      None 

Nature  of  Agency   Response:      Refusal  to  Modify  or  Withdraw 
Publication  as  Adopted  in  the   Illinois  Register:     June  25,   1982 
Effective  Date:     June  16,   1982 

Office  of  the  Savings  and   Loan  Commissioner 

Amendment  of  Article  V  of  the   Rules  and   Regulations  of  the  Office  of  the 
Savings  and   Loan  Commissioner" 

Initial   Publication   in    Illinois  Register:      November  13,    1981 
Date  Second   Notice   Received:      March  1,    1982 
Joint  Committee  Objection:      March  23,    1982 
Specific  Objection: 

Proposed  Section  1  delineates  standards  by  which  an  appraisal 
or  reappraisal  of  real  property  is  required  to  be  made  for  use 
by  state-chartered  savings  and   loan  associations. 
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The  Joint  Committee  objects  to  proposed  Section  1  because  it 
establishes  qualifications  for  non-independent  (in-house) 
appraisers  which  exceeds  the  statutory  authority  granted  to 
the  Commissioner  pursuant  to  III.  Rev.  Stat.,  ch.  32,  par. 
800,   and   III.    Rev.    Stat.,   ch.    32,    par.    841.2(b)(2). 

An  additional  reason  the  Committee  objects  to  proposed  Section 
1  is  that  it  was  unclear  in  the  first  notice  that  certain 
provisions  in  this  section  would  apply  to  non-independent 
appraisers,  thus  denying  the  public  a  meaningful  comment 
period  on  this  section  in  violation  of  Section  5.01  of  the  Illinois 
Administrative  Procedure  Act. 


Date  Agency   Response   Received:      April   22,    1982 

Nature  of  Agency    Response:      Modified   to  Meet  the  Joint  Committee's 
Objection 

Publication  as  Adopted   in  the   Illinois   Register:      June  11,    1982 

Effective  Date:      June  1,    1982 

State  Board  of  Elections 

Regulation  7-1,   Failure  to  Nominate  Candidate 
[Emergency] 

Initial   Publication   in   Illinois   Register:      March   12,    1982 

Joint  Committee  Objection:      April   13,    1982 

Specific  Objection: 


This  emergency  amendment  to  Regulation  7-1  excepts  judicial 
candidates  from  the  statutory  provisions  that  permit 
established  political  parties  to  fill  vacancies  in  nomination,  in 
time  for  the  March  16,  1982  primary  elections.  This  rule  was 
published  to  clarify  Section  7-61  of  the  Election  Code  and  to 
comply  with  Article  VI,  Section  12(a)  of  the  Illinois 
Constitution,  as  interpreted  by  Attorney  General  Opinion  S-454 
(May  11,  1972)  and  the  decision  in  Thurston  v.  State  Board  of 
Elections    (76    III. 2d   385,    392    N.E.2d   1349    (1979)). 

The  Joint  Committee  objects  to  this  emergency  rulemaking 
because  the  sole  reason  for  the  emergency  was  the  Board's 
failure  to  promulgate  this  rulemaking  in  a  reasonably 
expeditious  manner,  which  does  not  meet  the  definition  of  an 
emergency  situation  contained  in  Section  5.02  of  the  Illinois 
Administrative  Procedure  Act  (III.  Rev.  Stat.  1979,  ch.  127, 
par.     1005.02)     and    that    adequate    time    existed    for    the    State 
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Board      of      Elections      to      utilize      the      general       rulemaking 
procedures. 


Date  Agency  Response  Received:     None 

Nature  of  Agency  Response:     Refusal  to  Modify  or  Withdraw 
Publication  as  Adopted  in  the  Illinois  Register:     March  12,   1982 
Effective  Date:      February  26,   1982 


Regulation     8-2,     Rules    for     Initiation    and     Submission    of    Petitions    on 
A~HvTsoTy      Questions     of     Public"    Policy      and      Proposed      Constitutional 
Amendments 
[Emergency] 


Initial  Publication  in   Illinois  Register:     March  26,   1982 
Joint  Committee  Objection:     April   13,   1982 
Specific  Objection: 


This  emergency  rulemaking,  entitled  Regulation  8-2,  provides 
for  the  orderly  verification  of  signatures  on  petitions  submitted 
with  regard  to  proposed  constitutional  amendments  and 
statewide  questions  of  public  policy  by  means  of  a  random 
sampling  technique. 

The  Joint  Committee  objects  to  this  emergency  rulemaking 
because  the  reason  for  the  emergency  was  the  Board's  failure 
to  promulgate  this  rulemaking  in  a  reasonably  expeditious 
manner,  which  does  not  meet  the  definition  of  an  emergency 
situation  contained  in  Section  5.02  of  the  Illinois  Administrative 
Procedure  Act  (III.  Rev.  Stat.  1979,  ch.  127,  par.  1005.02) 
and  that  adequate  time  existed  for  the  State  Board  of  Elections 
to  utilize  the  general   rulemaking  procedures. 


Date  Agency   Response  Received:      None 

Nature  of  Agency   Response:      Refusal   to  Modify  or  Withdraw 
Publication  as  Adopted   in  the   Illinois  Register:      March  26,    1982 
Effective  Date:      March   17,    1982 

Part  9,   General   rules  and   regulations  under  the  Campaign   Financing  Act, 
Section   1 .05,    Filing 
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Initial   Publication   in   Illinois   Register:      May  21,    1982 
Date  Second  Notice  Received:     August  3,   1982 
Joint  Committee  Objection:      September  17,    1982 
Specific  Objection: 


This  proposed  rulemaking  defines  what  constitutes  a  proper 
filing  under  the  Illinois  Campaign  Financing  Act  by  using  the 
standard  of  apparent  conformity  with  the  requirements  of  the 
Act  including  the  signature  of  the  person  making  the  filing, 
completion  of  all  sections  and  attachment  of  appropriate 
schedules. 

The  Joint  Committee  objects  to  Section  1.05  because  the  Board 
has  exceeded  the  statutory  authority  granted  in  the  Illinois 
Campaign  Financing  Act  by  defining  what  constitutes  a  filing 
in  such  a  manner  that  no  latitude  is  allowed  for  inadvertent 
error.  Pursuant  to  III.  Rev.  Stat.  1981,  ch.  46,  paragraph 
9-26,  only  "willful  filing  of. .  .incomplete  information" 
constitutes  a  Class  B  misdemeanor.  The  Board's  definition 
does  not  provide  for  the  distinction  between  a  willful  act  and 
an  unintentional  act  thereby  violating  the  legislative  intent  of 
the  Act. 


Date  Agency   Response  Received:      December  19,    1982 

Nature  of  Agency   Response:      Modified   to  Meet  the  Joint   Committee's 
Objection 

Publication  as  Adopted  in  the   Illinois   Register:      January  3,    1983 

Effective  Date:      December  16,    1982 

Part    10,     Practices    and     Procedures    of    the     State     Board    of    Elections, 
Subpart  402,   Order  of  the  Board,   Civil   Penalties 

Initial   Publication   in   Illinois  Register:      May  21,    1982 
Date  Second   Notice  Received:      August  3,    1982 
Joint  Committee  Objection:      September  17,    1982 
Specific  Objection: 


These  rules  provide  for  a  uniform  set  of  guidelines  for 
imposition  of  civil  penalties  when  there  is  a  violation  of  any 
provision  of  the   Illinois  Campaign   Financing  Act. 
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The     Joint     Committee     objects     to     Part     10,      Practices  and 

Procedures    of    the    State     Board    of    Elections,     Subpart  402, 
Order   of   the    Board,    Civil    Penalties,    because    the    Board    has 

exceeded     the     statutory     authority     in     Section     9.23     of  The 

Election    Code    by   establishing    a    '"standing    order'    which  shall 

remain   in  effect  for  a   period  of  three   (3)   years  from  the  date 
of  the  final  order,  stipulation  or  agreed  order." 


Date  Agency  Response  Received:     December  19,   1982 

Nature  of  Agency  Response:     Modified  to  Meet  the  Joint  Committee's 
Objection 

Publication  as  Adopted  in  the  Illinois  Register:     January  3,   1983 

Effective  Date:     December  16,   1982 


Part    10,     Practices    and    Procedures    of    the    State    Board    of    Elections, 
subpart  503,   Compliance  Conference 


Initial   Publication  in   Illinois  Register:     May  21,   1982 
Date  Second  Notice  Received:     August  3,   1982 
Joint  Committee  Objection:     September  17,   1982 
Specific  Objection: 


These  rules  provide  for  a  uniform  set  of  guidelines  for 
imposition  of  civil  penalties  when  there  is  a  violation  of  any 
provision  of  the  Illinois  Campaign   Financing  Act. 

The  Joint  Committee  objects  to  Part  10,  Practices  and 
Procedures  of  the  State  Board  of  Elections,  Subpart  503, 
Compliance  Conference,  because  the  Board  has  exceeded  the 
statutory  authority  in  Section  9.23  of  The  Election  Code  by 
establishing  a  '"standing  order'  which  shall  remain  in  effect  for 
a  period  of  three  (3)  years  from  the  date  of  the  final  order, 
stipulation  or  agreed  order." 


Date  Agency   Response   Received:      December  19,    1982 

Nature  of  Agency    Response:      Modified   to  Meet  the  Joint  Committee's 
Objection 

Publication  as  Adopted  in  the   Illinois  Register:      January  3,    1983 

Effective  Date:      December  16.    1982 
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Illinois  State  Scholarship  Commission 

Article   III   -  The  Monetary  Award   Program 

Initial   Publication  in   Illinois   Register:      December  4,    1981 
Date  Second   Notice  Received:      January  25,    1982 
Joint  Committee  Objection:      February  25,    1982 
Specific  Objection: 


The  fourth  paragraph  of  proposed  Rule  2.75a  authorizes  the 
Commission  to  restrict  allowable  increases  in  tuition  and  mandatory 
fees,  and  to  establish  allowable  college  budget  ceilings,  for 
purposes  of  calculating  awards  under  the  Monetary  Award   Program. 

The  Joint  Committee  objects  to  the  fourth  paragraph  of 
proposed  Rule  2.75a  because  it  violates  Section  4.02  of  the 
Illinois  Administrative  Procedure  Act  by  creating  a 
discretionary  power  to  be  exercised  by  the  Commission  without 
including  any  standards  by  which  the  Commission  shall 
exercise  that  power. 


Date  Agency   Response   Received:      March   15,    1982 

Nature  of  Agency    Response:      Modified  to  Meet  the  Joint  Committee's 
Objection 

Publication  as  Adopted   in  the   Illinois   Register:      March  26,    1982 

Effective  Date:      March  16,    1982 

Educational  Agencies 

Illinois  State  Scholarship  Commission 

Article   III   -  The  Monetary  Award   Program 

Initial   Publication   in   Illinois   Register:      December  4,    1981 
Date  Second   Notice  Received:     January  25,    1982 
Joint  Committee  Objection:      February   25,    1982 
Specific  Objection: 
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The  fourth  paragraph  of  proposed  Rule  2.75a  authorizes  the 
Commission  to  restrict  allowable  increases  in  tuition  and  mandatory 
fees,  and  to  establish  allowable  college  budget  ceilings,  for 
purposes  of  calculating  awards  under  the  Monetary  Award   Program. 

The  Joint  Committee  objects  to  the  fourth  paragraph  of 
proposed  Rule  2.75a  because  it  violates  Section  4.02  of  the 
Illinois  Administrative  Procedure  Act  by  creating  a 
discretionary  power  to  be  exercised  by  the  Commission  without 
including  any  standards  by  which  the  Commission  shall 
exercise  that  power. 

Date  Agency   Response  Received:     March  15,   1982 

Nature  of  Agency  Response:  Modified  to  Meet  the  Joint  Committee's 
Objection 

Publication  as  Adopted  in  the  Illinois  Register:     March  26,   1982 

Effective  Date:     March  16,   1982 

Article     I     -     The     Commission;  Article     II     -     Agency     Organization     and 

Information;     Article    V     -     The  State    Scholar     Program;     Article    VII     - 

Policemen/ Firemen     Dependent's  Program;     Article     VIM      -     Correctional 

Officer's      Survivor      Program;  and      Article      IX      -      Illinois      National 
Guard/Naval  Militia   Program 


Initial   Publication   in   Illinois   Register:      February  19,    1982 
Date  Second   Notice  Received:      April   12,    1982 
Joint  Committee  Objection:      May   11,    1982 
Specific  Objection(s) : 


1.  Proposed  Rules  1.05,  2.01,  2.17,  and  2.32  grant  the 
Commission  discretionary  authority  to  determine  total  resources 
available  to  applicants  for  scholarships  and  to  determine  how 
funds  will  be  distributed  if  insufficient  to  meet  all  applicants' 
needs. 

The  Joint  Committee  objects  to  proposed  Rules  1.05,  2.01, 
2.17,  and  2.32  because  they  violate  Section  4.02  of  the 
Administrative  Procedure  Act  by  creating  a  discretionary  power 
to  be  exercised  by  the  Commission  without  including  any 
standards  by  which  the  Commission  shall  exercise  that  power. 

2.  Proposed  Rules  2.82,  3.01,  and  3.02  grant  the  Commission  the 
discretionary       authority       to       approve       or       disapprove       an 
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institution's  standards  for  satisfactory  academic  progress  and 
disciplinary  standards. 

The  Joint  Committee  objects  to  proposed  Rules  2.82,  3.01,  and 
3.02  because  they  violate  Section  4.02  of  the  Administrative 
Procedure  Act  by  creating  a  discretionary  power  to  be 
exercised  by  the  Commission  without  including  any  standards 
by  which  the  Commission  shall  exercise  that  power. 


Date  Agency   Response  Received:      June  30,    1982 

Nature  of  Agency   Response:      Modified  to  Meet  the  Joint  Committee's 
Objection(s)    in   Part,    Failed  to  Modify   in   Part 

Publication  as  Adopted   in  the   Illinois   Register:      July  16,    1982 

Effective  Date:      June  30,    1982 


STATEMENTS   OF  OBJECTION 
TO   EXISTING    RULES 


Code  Departments 

Department  of  Central   Management  Services 
Rule  5.4(D)   of  the  "Vehicle  Rules" 

Basis  of  Review:     Five  Year/Government  Management:    State  Travel 
Joint  Committee  Objection:      August  17,    1982 
Specific  Objection: 


Rule  5.4  of  the  Vehicle  Rules  regulates  the  use  of  Vehicle 
Equipment  Credit  Cards,  which  are  assigned  to  each  state 
vehicle.  Except  in  emergencies,  all  costs  incurred  for  the 
operation  ot  a  state  vehicle  (gasoline,  oil,  repair,  etc.)  must 
be  charged  to  the  card  assigned  to  that  vehicle. 

Rule  5.4(D),    however,   states  that 

Vehicle  credit  cards  may  not  be 
used  without  prior  DAS 

authorization  for  purchases  outside 
DAS  facilities  in  excess  of  the  card 
limits  published  annually  by  DAS. 
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There  are  no  further  explanations  of  this  policy  in  the  Vehicle 
Rules.  Three  problems  exist  in  this  rule  as  it  is  currently 
written. 

The  first  problem  with  this  rules  is  that  it  mentions,  but  does 
not  actually  state,  the  "card  limits  published  annually  by 
DAS."  According  to  the  "Vehicle  Operator's  Instructions,"  the 
current  card  limits  are 

$  50.00  for  cars/trucks  under  1   ton 
$200.00  for  trucks  over  1    ton. 

These  limits  are  a  statement  of  general  applicability  which 
clearly  fits  the  definition  of  "rule"  in  Section  3.09  of  the 
Illinois  Administrative  Procedure  Act.  The  "Vehicle  Operator's 
Instructions"  seem  to  indicate  that  ah  credit  card  charges  for 
repairs,  except  in  emergencies,  must  have  prior  authorization, 
not  just  those  charges  in  excess  of  the  card  limits  and  outside 
Department  facilities.  Rule  5.4(D)  does  not  accurately  reflect 
the  Department's  actual  policies  because  the  card  limits  are  not 
published,  and  may  also  be  inaccurate  in  its  failure  to  state 
the  requirement  for  prior  approval  for  all   repairs. 

The  second  problem  with  the  rule  is  that  it  does  not  explain 
the  procedures  by  which  such  authorizations  can  be  requested 
and  obtained.  The  Department  has  told  the  Joint  Committee 
that  authorization  for  credit  card  purchases  outside  Department 
facilities  in  excess  of  the  published  card  limits  may  be  obtained 
by  phoning  the  "authorization  center,"  which  apparently  is  a 
24-hour  telephone  service.  This  procedure  for  requesting 
such  authorizations  is  also  mentioned  in  the  Department's 
"Vehicle  Operator's  Instructions."  This  procedure  would 
appear  to  implement  and  apply  the  Department's  policy 
concerning  credit  cards,  and  because  it  is  also  generally 
applicable,  fits  the  definition  of  "rule"  as  set  for  in  Section 
3.09  of  the  Illinois  Administrative  Procedure  Act  (III.  Rev. 
Stat.,  1981,  ch.  127,  par.  1003.09)  and  should  be  included  in 
the  rules. 

Finally,  the  rule  does  not  provide  any  standards  or  criteria 
upon  which  the  Department  (through  the  24-hour  authorization 
center)  bases  its  decision  to  authorize  or  not  authorize  use  of 
a  vehicle  credit  card  in  excess  of  the  Department's  card  limits. 
The  granting  of  such  authorizations  is  a  discretionary  power  of 
the  Department.  Because  no  standards  or  criteria  governing 
the  exercise  of  this  discretion  are  provided,  this  rule  violates 
Section  4.02  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.,  1981,  ch.  127,  par.  1004.02),  which  requires  that 
any  rule  which  implements  a  discretionary  power  to  be 
exercised  by  an  agency  include  the  standards  by  which  the 
agency  shall  exercise  the  power.  Some  guidelines  must  exist 
to  guide  the  Department's  employees  in  determining  whether  or 
not  to  approve  the  telephone  requests.  These  guidelines 
should  be  included  in  the  rules. 
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The  Joint  Committee  therefore  objects  to  Rule  5.4(D). 

Date  Agency   Response  Received:      September  16,   1982 
Nature  of  Agency   Response:     Modify 

Rule  2.1(D)   of  the  "Vehicle  Rules" 

Basis  of  Review:     Five  Year/Government  Management:    State  Travel 
Joint  Committee  Objection:     August  17,   1982 
Specific  Objection: 


Regulation  2.1  of  the  Department's  Vehicle  Rules  establishes 
fuel  economy  standards  which  all  new  passenger  automobiles 
purchased  or  leased  by  the  State  must  meet.  This  is 
authorized  and  required  by  Section  1  and  2  of  "An  Act  to 
require  State  agencies  and  State  colleges  and  universities  to 
purchase  or  lease  passenger  automobiles  complying  with 
minimum  gas  mileage  standards"  (III.  Rev.  Stat.,  1979,  ch. 
127,  pars.  132.501  and  132.502).  Section  2  of  the  Act  also 
allows  the  Department  to  grant  exceptions  to  these  standards 
provided  that  "any  exemption  granted  (from  the  fuel  economy 
standards)  must  be  based  upon  need  as  determined  by  rules 
developed  by  the  Department  of  Administrative  Services."  In 
accordance  with  this,  Sections  (A),  (B),  and  (C)  of  Rule  2.1 
explain  how  exceptions  to  the  mileage  standards  are  requested 
and  upon  what  basis  such  exceptions  are  granted.  While  the 
criterion  for  granting  such  exceptions  is  somewhat  vague 
(non-compliant  vehicles  must  be  "necessary  in  order  to  carry 
out  the  functions  of  the  requesting  agency"  when  an  alternate 
compliant  vehicle  will  not  suffice),  these  provisions  seem 
appropriate  and  consistent  with   statutory  requirements. 

Section  (D)  of  Rule  2.1  present  a  problem,  however,  it  states 
that: 

In  response  to  an  exception 
request,  DAS  may  suggest  a  more 
economical  alternative  to  the 
Agency  Head.  If  the  Agency  Head 
declines  to  accept  the  alternative 
vehicle,  justification  for  such 
action  shall  be  submitted  to  DAS 
and  if  just  cause  is  shown  the 
exception  will   be  granted. 

According  to  this  provision,  exceptions  to  the  fuel  economy 
standards    are    granted    in    such    situations    not    based    upon    the 
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normal  criteria  mentioned  above  but  upon  "just  cause."  No 
where  in  these  rules  is  "just  cause"  defined;  its  meaning  is 
left  totally  to  the  discretion  of  the  Department  and  may  be 
deemed  to  be  something  quite  different  than  the  normal  criteria 
for  granting  exceptions.  "Just  cause"  is  so  vague  a  criterion 
that  it  constitutes  no  criterion  at  all.  According  to  the  Rule 
2.1(D),  in  situations  in  which  the  Department  has 
unsuccessfully  suggested  more  economical  alternatives, 
exceptions  can  be  granted  by  the  Department  at  its  discretion. 
This    appears    to    violate    Section    2    of    the    Act    which    requires 


exceptions  to  be  "based  upon  need  as  determined  by  rules 
developed  by  the  Department." 

In  addition,  Section  4.02  of  the  Illinois  Administrative 
Procedure  Act  (III.  Rev.  Stat.,  1979,  ch.  127,  par.  1004.02) 
requires  that  each  rule  which  implements  a  discretionary  power 
exercised  by  an  agency  "shall  include  the  standards  by  which 
the  agency  shall  exercise  the  power.  Such  standards  shall  be 
stated  as  precisely  and  clearly  as  practicable  under  the 
conditions,  to  inform  fully  those  persons  affected." 

Rule  2.1(D)  violates  Section  4.02  by  not  providing  adequate 
standards  to  govern  the  Department's  power  to  grant 
exceptions  to  the  fuel  economy  standards  established  in  that 
rule  in  situations  in  which  the  Department  has  suggested  a 
more  economical  alternative. 

The  Joint  Committee  objects  to  Rule  2.1(D)  of  the  Vehicle 
Rules  because  it  fails  to  comply  with  the  statutory 
requirements,  and  because  it  does  not  provide  adequate 
standards  for  the  exercise  of  the  Department's  power  to  grant 
exceptions  to  the  fuel  economy  standards  in  situations  in  which 
the  Department  has  suggested  a  more  economical  alternative. 

Date  Agency   Response  Received:     September  16,   1982 
Nature  of  Agency   Response:     Modify 

Department  of  Corrections 
School   District  #428 

Administrative    Regulation    501     11(D)     of    the    Department    of    Corrections 
School   District  #428 


Basis  of  Review:     Five  Year/Education  and  Cultural   Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:      September  16,    1982 

Specific  Objection: 
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Administrative  Regulation  501  ll(D)  states  that  "educational 
attendance  centers  may  specialize  in  one  type  of  education  so 
as  to  provide  the  most  efficient  use  of  personnel  and 
resources. " 

When  the  Department  was  asked  to  identify  specific  specialized 
centers  within  the  correctional  system,  it  replied  that  there 
are  no  such  specialized  centers  in  its  correctional  institutions. 
The  rule  is  based  on  par.  24-43.14  of  the  Act  creating  the 
Department's  school  district,  which  empowers  its  Board  of 
Education  to  establish  special  schools  at  various  facilities 
within  the  district.  The  Department  explained  that  this 
statutory  provision,  although  embodied  in  rules,  is  not 
utilized,  and  that  there  is  a  standardized  curriculum  for  all 
adult  institutions. 

One  of  the  criteria  for  the  Joint  Committee's  review  of  agency 
rules  is  accuracy  in  relation  to  agency  operations.  Rule  501 
ll(D)  incorrectly  implies  the  existence  of  specialized 
educational  centers  within  the  correctional  system  and  does 
not,  therefore,  accurately  reflect  current  Department  policy 
and  practice.  For  this  reason  the  Joint  Committee  objects  to 
the  rule. 


Date  Agency   Response   Received:     January  4,    1983 
Nature  of  Agency   Response:      Repeal   to  Meet  Objection 


Administrative    Regulation    401     ll(B)     of    the    Department    of    Corrections 
School   District  #428 


Basis  of  Review:     Five  Year/Education  and   Cultural    Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:      September  16,    1982 

Specific  Objection: 


Rule  401  I  l(B)  states  that  the  School  Superintendent  and  the 
associate  Superintendent-Juvenile  are  charged  with  developing 
new  programs  in  academic  and  vocational  areas,  and 
researching  and  evaluating  current  programs.  The  Department 
has  explained  that  evaluation  of  new  programs  is  conducted  on 
a  statewide  basis.  Data  is  collected  on  students,  including 
pre-education  and  post-education  data  and  programmatic  data 
regarding  participation  by  students  and  their  success  in 
program  areas. 

Chapter  122,  Section  13-43.18  charges  the  District  Board  of 
Education    with    developing    educational    goals    and    methods    for 
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evaluating  the  achievement  of  these.  The  rules  should  include 
standards  and  criteria  to  be  used  in  evaluating  programs  in 
juvenile  institutions,  in  order  to  fulfill  the  mandate  of  the 
IAPA  for  the  inclusion  of  standards,  and  in  order  to  implement 
the  statutory  requirement. 

The  Joint  Committee  objects  to  the  rule  because  of  its  failure 
to  include  the  necessary  standards  and  criteria. 

Date  Agency   Response  Received:     January  4,   1983 
Nature  of  Agency  Response:     Amend  to  Meet  Objection 

Administrative      Regulations     500      11(B)(3)      and      401      11(B)(3)      of     the 
Department  of  CorrectiolTs~ScTiooT  District  #428""" 

Basis  of  Review:     Five  Year/Education  and  Cultural   Resources: 

Vocational  and  Professional  Education 

Joint  Committee  Objection:     September  16,   1982 

Specific  Objection: 


Administrative  Regulations  500  11(B)(3)  and  401  ll(B)B(3) 
state  that  the  Superintendent  "shall  keep,  or  cause  to  be 
kept,  the  records  and  accounts  as  directed  and  required  by 
the  Board  of  Education,  the  Director,  the  Chief  of  Program 
Services  and/or  the   Illinois  Office  of  Education." 

These  rules  follow  the  stipulation  in  ch.  122,  sec.  13-43.6, 
which  outlines  the  Superintendent's  duties,  that  he  shall  keep 
or  cause  to  be  kept  the  records  and  accounts  as  directed  and 
required  by  the  Board.  Neither  the  statute  nor  the  rules 
specify  those  records  to  be  kept.  In  reply  to  Joint  Committee 
questions,  the  Department  has  listed  the  following  as  records 
which  are  kept: 

a.  Student  transcripts 

b.  Testing   information 

c.  Total   number,   by  month,   participating  in 

1 .  Vocational   programs 

2.  Academic  programs 

3.  GED  testing 

4.  In-house  job  placements 

5.  Numbers  served 

d.  Fiscal      and      grant-related      records      by      funding 
source  with   requisite  documentation. 

Rules  providing  that  the  Superintendent  shall  keep  records 
seem   to   be   unnecessary,    in   that  they   appear   to   be   statements 
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concerning  internal  management  which  do  not  affect  the  rights 
or  procedures  available  to  persons  or  entities  outside  the 
agency.  Section  3.09  of  the  IAPA  specifically  excludes 
"statements  concerning  only  the  internal  management  of  an 
agency"  from  its  definition  of  "rule."  It  appears,  therefore, 
that  these  Administrative  Regulations  are  not  in  compliance 
with  the  Act. 

Moreover,  rules  pertaining  to  maintenance  of  student  records 
which  are  applicable  to  all  school  districts  in  the  state  are 
among  State  Board  of  Education  rules  on  file  with  the 
Secretary  of  State. 

The  Joint  Committee,  therefore,  objects  to  Administrative 
Regulations   500    11(B)(3)    and   401    11(B)(3). 

Date  Agency   Response  Received:      January  4,    1983 
Nature  of  Response:      Amend  to  Meet  Objection 

Department  of  Labor 

Section    39      of    the    Department    of    Labor's    "Rules    to    Safeguard    Minimum 
Wage  and  Overtime" 

Basis  of  Review:     Five  Year/ Industry  and   Labor 

Business   Regulation 

Joint  Committee  Objection:      November  17,    1982 

Specific  Objection: 

Section  3.09  of  the  Illinois  Administrative  Procedure  Act 
defines  a  rule  as  "(e)ach  agency  statement  of  general 
applicability  that  implements,  applies,  interprets,  or  prescribes 
law  or  policy " 

Section  39  of  the  "Rules  to  Safeguard  Minimum  Wage  and 
Overtime"  provides  that  employers  are  required  to  have  on  file 
a  copy  of  the  summary  of  the  Act  and  the  rules  and 
regulations,  "(t)ogether  with  all  special  interpretations  issued 
by  the  Director  as  applied  in  the  Act  and  the  Rules  and 
Regulations."    (emphasis  added) 

The  Department  was  asked  to  describe  these  "special 
interpretations,"  and  indicate  whether  or  not  they  are  binding. 
The  Department  was  also  asked  how  many  of  these  "special 
interpretations"  have  been  issued  and  whether  or  not  they  are 
on  file  with  the  Secretary  of  State.  The  Department  stated 
that     despite     the     existence     of    this     provision     there     are     no 
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"special  interpretations."  The  Department  declined  to  modify 
the  rule  to  delete  this  provision. 

Although  no  description  of  what  these  "special  interpretations" 
is  provided,  if  such  interpretations  were  issued  they  would 
appear  to  fit  within  the  definition  of  rules  as  set  out  in 
Section  3.09  of  the  Illinois  Administrative  Procedure  Act,  and 
should  therefore  comply  with  the  provisions  of  the  IAPA.  If 
no  interpretations  are  in  fact  issued,  the  provision  should  be 
deleted.     Therefore,  the  Joint  Committee  objects. 


Date  Agency  Response  Received:     Response  Pending 
Nature  of  Agency  Response:      Response  Pending 

Section   33(e)   of  the   Department  of  Labor's   "Rules  to  Safeguard  Minimum 
Wage  and  Overtime" 

Basis  of  Review:     Five  Year/ Industry  and  Labor 

Business  Regulation 

Joint  Committee  Objection:      November  17,    1982 

Specific  Objection: 


Section  33(e)  of  the  rules  mentions  an  "informal,  investigatory 
hearing"  with  the  Labor  Law  Enforcement  Division,  for 
employers  and  employees  wishing  to  present  further  evidence 
concerning  a  disputed  wage  claim.  The  Department  was  asked 
to  detail  the  procedures  for  this  informal  investigatory 
hearing.  The  Department  was  also  asked  whether  this  is  the 
only  appeal  mechanism  for  parties  involved  in  back  wages 
investigation  and  determination. 

The  Department  responded  only  that  the  provision  for  informal 
investigative  hearing  specified  in  this  section  generally 
resolves  the  problem  and  results  in  settlement.  The 
Department  advised  that  the  enforcement  options  are 
investigation,  court  action  seeking  penalties  and  possible  IAPA 
contested  case.  The  usual  procedure  followed  when  settlement 
does  not  result  from  investigation  and  informal  hearing  is  for 
the  Department  to  seek  remedy  in  the  state  courts  through  the 
State's  Attorney  or  Attorney  General.  The  Department  did 
not,  however,  indicate  the  procedures  or  guidelines  by  which 
the  investigatory  hearings  are  conducted,  or  indicate  the 
criteria  for  determining  which  enforcement  option  would  be 
used.  It  also  gave  no  information  concerning  possible  use  of 
the   IAPA  contested  case  provisions. 
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The  Department  has  declined  to  clarify  its  procedures  or 
policies  regarding  enforcement,  or  to  specify  what  rules 
govern  the  informal  investigative  hearing.  The  lack  of 
standards  is  in  violation  of  the  provisions  of  Section  4.02  of 
the  IAPA,  and  therefore,  the  Joint  Committee  objects  to  this 
rule. 


Date  Agency   Response   Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 


Section   25(a)    of  the   Department  of   Labor's    "Rules   to   Safeguard   Minimum 
Wage  and  Overtime11 


Basis  of  Review:     Five  Year/  Industry  and   Labor 

Business   Regulation 

joint  Committee  Objection:      November  17,    1982 

Specific  Objection: 


Section  25(a)  provides  that  the  handicapped  may  be  employed 
at  less  than  the  prevailing  minimum  wage,  and  indicates  that 
for  an  employer  to  do  this  the  employer  must  make  application 
to  the  Department  on  a  form  signed  jointly  by  the  employer 
and  the  prospective  worker.  In  addition,  the  section  states, 
"(t)he  Director  may  as  a  prerequisite  require  the  submission  of 
additional  information  including  medical  or  psychological 
examination  report  or  an  equivalent  statement  from  a  qualified 
Federal  or  State  Agency."  The  Department  was  asked  what 
standards  and  criteria  are  used  when  determining  whether  to 
require  "additional  information."  The  Department  was  also 
asked  to  define  what  is  an  "equivalent  statement  from  a 
qualified  Federal  or  State  agency,"  and  what  Federal  or  State 
agencies  are  so  qualified. 

In  reference  to  the  standards  and  criteria  used  in  the  exercise 
of  the  Director's  discretion,  the  Department  rather 
enigmatically  stated,  "the  discretion  and  judgment  of  the 
Director  of  the  Department  of  Labor  is  identified  as  an  ad  hoc 
implementation  of  the  provisions."  The  response  indicates  that 
there  are  no  express  standards  and  criteria  by  which  the 
Director  decides  to  require  "additional  information"  on 
applications  for  a  license  to  employ  handicapped  persons  at 
less  than  the  minimum  wage. 

In  addition  to  the  lack  of  standards  governing  when  "additional 
information"  is  required,  the  rules  are  silent  as  to  the 
standards  or  criteria  governing  the  Director's  evaluation  of 
this   information  once  it  is   received. 
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Section  4.02  of  the  Illinois  Administrative  Procedure  Act 
indicates  that  standards  and  criteria  for  the  exercise  of 
discretion  must  be  included  in  rules  granting  this  discretion. 
Since  the  rules  fail  to  list  applicable  standards  and  criteria, 
the  Joint  Committee  objects  to  this  rule. 


Date  Agency  Response  Received:     Response  Pending 
Nature  of  Agency  Response:     Response  Pending 

Section  25(b)   of  the  Department  of  Labor's   "Rules  to  Safeguard  Minimum 
Wage  and  Overtime" 

Basis  of  Review:     Five  Year/ Industry  and  Labor 

Business  Regulation 

Joint  Committee  Objection:     November  17,   1982 

Specific  Objection: 


Section  25(b)  states  in  pertinent  part  that  licenses  for 
employment  of  the  handicapped  "shall  be  effective  for  a  period 
to  be  designated  by  the  Director."  The  Department  was  asked 
by  what  standards  and  criteria  are  these  periods  designated 
by  the  Director. 

The  Department  replied  that  the  current  policy  for  issuance  of 
licenses  for  employment  of  the  handicapped  is  one  (1)  year. 
This  policy  is  not  now  embodied  in  this  rule.  The  Department 
did  not  indicate  the  criteria  used  by  the  Director  in 
designating  a  license  period,  and  declined  to  include  standards 
in  the  rule. 

The  rule,  as  it  is  currently  written,  grants  the  Director  the 
discretion  to  determine  the  effective  period  for  a  license. 
Section  4.02  of  the  Illinois  Administrative  Procedure  Act 
mandates  that  the  standards  and  criteria  for  the  exercise  of 
this  discretion  should  be  expressed  in  the  rule.  In  the 
alternative,  if  in  fact  no  discretion  is  exercised,  the  actual 
policy  of  the  Department  should  be  reflected  in  the  rule.  This 
the  Department  has  declined  to  do.  Since  the  Department  has 
declined  to  detail  the  standards  and  criteria  used  by  the 
Director,   the  Joint  Committee  objects  to  this  rule. 


Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 
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Section    17    of    the    Department    of    Labor's    "Rules    to    Safeguard    Minimum 
Wage  and  Overtime" 

Basis  of  Review:     Five  Year/ Industry  and   Labor 

Business   Regulation 

Joint  Committee  Objection:      November  17,    1982 

Specific  Objection: 


Section  17  of  the  rules  states  that  "The  reasonable  cost  of 
meals  and  lodging  furnished  by  the  employer  and  actually  used 
by  the  employee  may  be  considered  as  part  of  the  wage  paid 
an  employee...."  In  other  words,  the  section  provides  that 
the  minimum  wage  does  not  have  to  be  paid  entirely  in  money. 
Other  types  of  consideration  may  be  given,  and  counted 
toward  the  minimum  wage   requirement. 

Additionally,  Section  17  deals  with  the  computation  of  the  value 
of  consideration  not  paid  in  money,  and  states  in  pertinent 
part: 

The  employer  may  charge  the 
employee  the  reasonable  cost  to  the 
employer  of  furnishing  meals 
and/or  lodgings  which  cost  does 
not  include  profit  to  the  employer 
and/or  any  affiliated   person. 

The  Department  was  asked  to  define  the  guidelines  used  by 
the  Department  in  determining  the  permissible  amount  an 
employer  may  charge  an  employee  for  furnished  meals  and/or 
lodging. 

The  Department  indicated  that  periodically,  the  Illinois 
Department  of  Labor's  Division  of  Labor  Law  Enforcement 
schedules  meetings  with  members  of  the  affected  public.  The 
purpose  of  the  meetings  is  to  establish  a  fixed  rate  per  hour 
that  employers  may  deduct  for  the  cost  of  meals,  rather  than 
having  to  compute  the  actual  cost  of  meals  for  purposes  of 
computing  compliance  with  wage  law  requirements.  It  was 
indicated  that  currently  that  rate  is  154  per  hour  toward  the 
cost  of  the  meal. 

It  was  noted  that  an  employer  may  apply  an  "actual  measure  of 
costs"  standard  in  lieu  of  the  15<t  per  hour  fixed  rate.  The 
Department  advised  that  the  "actual  measure  of  cost"  involves 
the  calculation  of  cost  of  ingredients  and  preparation  of  meals. 
In  an  establishment  which  sells  meals  to  the  public  or  its 
members,  items  such  as  management  salaries,  employee 
insurance,  payroll  taxes,  menus,  decorations,  operating 
supplies,  laundry,         telephone,         maintenance         services, 
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miscellaneous  services,  advertising  and  promotion,  building 
rental,  equipment  rental,  licenses  and  taxes,  insurance, 
depreciation  and  franchise  costs,  and  general  administrative 
costs  of  the  operation  of  the  employer's  business  establishment 
are  not  considered  a  significant  part  of  the  cost  of  employee's 
meals. 

As  is  evident  from  the  foregoing  discussion,  the  Department's 
present  Section  17  is  not  an  accurate  reflection  of  the  policies, 
guidelines,  standards  and  criteria  used  by  the  Department  in 
determining  the  value  of  meals  and  lodging.  The  Department 
has  declined  to  modify  the  section  to  reflect  actual  practices 
and  guidelines. 

Section  3.09  of  the  Illinois  Administrative  Procedure  Act 
defines  a  rule  as  "each  agency  statement  of  general 
applicability  that  implements,  applies,   interprets,  or  prescribes 

law   or    policy "      The    Department    has    detailed    a    procedure 

by  which  it  sets  an  hourly  rate  which  may  be  used  in  lieu  of 
determining  the  actual  cost  of  meals.  However,  the  rules  are 
silent  as  to  this  procedure.  Nor  do  the  rules  list  this  rate 
which  is  computed  as  the  result  of  the  procedure. 

Therefore,  the  Joint  Committee  objects  to  Section  17  of  the 
Department  of  Labor's  "Rules  to  Safeguard  the  Minimum  Wage 
and  Overtime." 


Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 


Section    7    of    the    Department    of    Labor's    "Rules    to    Safeguard    Minimum 
Wage  and  Overtime" 

Basis  of  Review:     Five  Year/ Industry  and   Labor 

Business   Regulation 

Joint  Committee  Objection:      November  17,    1982 

Specific  Objection: 


The     Minimum     Wage     Law     at     III.     Rev.     Stat.,     ch, 
3(d)(1)   defines  the  word   "employee"  as: 

any  individual  permitted  to  work 
by  an  employer  in  an  occupation, 
but  does  not  include  any  individual 
permitted  to  work: 
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(1)  for  an  employer  employing 
fewer  than  4  employees 
exclusive  of  the  employer's 
parent,  spouse  or  child  or 
other  members  of  his 
immediate  family; 

The  Department  of  Labor's  "Rules  to  Safeguard  Minimum  Wage 
and  Overtime"   Section  7  states: 

An  employee  who  becomes  an 
employee  according  to  this  Act 
remains  an  employee  for  the  rest 
of  the  quarter  in  which  the  fourth 
person  was  hired  or  the  entire  pay 
period  in  which  the  fourth  person 
was  hired,   whichever  is  longer. 

Tne  rule  makes  no  sense  if  not  read  in  conjunction  with  the 
statutory  provision  to  which  it  refers.  The  rule  has  no 
citation  to  the  statutory  provision  to  which  it  refers,  neither 
does  the  rule  make  any  indication  as  to  what  is  meant  by  the 
reference  to  the  term  "fourth  person."  The  Department  has 
declined  to  modify  the  rule  to  indicate  to  what  it  refers,  or  to 
explain  the  meaning  of  the  term  "fourth  person."  Therefore, 
since  the  rule  in  its  present  form  is  vague,  unclear,  and 
confusing,   the  Joint  Committee  objects  to  this  rule. 


Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 

Section    3    of    the    Department    of    Labor's    "Rules    to    Safeguard    Minimum 
Wage  and  Overtime" 

Basis  of  Review:     Five  Year/Industry  and   Labor 

Business   Regulation 

Joint  Committee  Objection:      November  17,    1982 

Specific  Objection: 


Section    3    of   the    rules    is   a    definition    of   the    word    "wages"    as 
used   in  the  rules.      The  section  states  in   pertinent  part: 

Wages  means  compensation  due  to 
an  employee  by  reason  of  his 
employment  including  allowances 
determined  by  the  Director  in 
accordance    with    the    provisions    of 
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this  act....  When  the  reasonable 
cost  of  these  allowances  are  not 
recorded  by  the  employer,  the 
Director  will  determine  the  fair 
value  of  such  means,  lodging  or 
other  facilities  for  defined  classes 
of  employees  based  on  the  average 
cost  to  the  employer  or  groups  of 
employers,  or  other  appropriate 
measure  of  fair  value,  (emphasis 
added)    "~~~ 

The  Department  was  asked  to  detail  the  standards  and  criteria 
used  by  the  Director  in  determining  "other  appropriate 
measure(s)  of  fair  value,"  The  Department  advised  that  the 
phrase  deals  with  allowances  from  an  employer  that  are  given 
to  employees  in  lieu  of  monetary  remuneration.  The 
Department  has  the  power  to  calculate  the  value  of  these 
allowances  in  order  to  determine  whether  or  not  an  employer  is 
in  compliance  with  the  minimum  wage  and  overtime  laws. 
Apparently,  the  language  "other  appropriate  measure  of  fair 
value"  is  an  attempt  by  the  Department  to  allow  it  to  use  any 
method  it  wishes  to  calculate  the  value  of  allowances. 

Section  4.02  of  the  IAPA  (III.  Rev.  Stat.  1979,  ch.  127,  pars. 
1001-1021)   mandates  that: 

Each  rule  which  implements  a 
discretionary  power         to         be 

exercised  by  an  agency  shall 
include  the  standards  by  which  the 
agency  shall  exercise  the  power. 

The  method  used  by  the  Department  in  calculating  these 
additional  "benefits"  can  have  a  profound  effect  on  the  final 
determination  of  the  wage  being  paid.  Depending  on  what 
method  is  used,  an  employer  may  be  found  to  be  meeting,  or 
failing   to  meet,   the  minimum  wage  established  by   law. 

The  Department  has  refused  to  define  when,  how,  and  upon 
what  basis  the  Director  determines  the  value  of  meals,  lodging 
and  other  facilities  when  each  are  considered  as  part  of  the 
wages  paid  to  the  employee.  The  current  rule  allows  for 
considerable  discretion,  with  no  guidelines  for  exercise  of  that 
discretion.  Since  the  Department  has  refused  to  provide 
standards  and  criteria  for  the  exercise  of  the  Department's 
discretion,   the  Joint  Committee  objects  to  this  rule. 


Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 
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Rules  to  Safeguard  Minimum  Wage  and  Overtime 

Basis  of  Review:     Five  Year/Industry  and   Labor 

Business   Regulation 

Joint  Committee  Objection:      November  17,    1982 

Specific  Objection: 


As  noted  previously,  the  Department  declined  to  make  any 
changes  whatsoever  in  its  "Rules  to  Safeguard  Minimum  Wage 
and  Overtime."  In  addition  to  the  more  substantive  problems 
with  the  rules  discussed  previously,  there  are  a  number  of 
technical  errors  and  omissions  which,  while  not  serious, 
nonetheless  make  the  rules  sloppy,  out-of-date,  and  more 
difficult  to  understand. 

At  various  places  in  the  rules,  references  are  made,  explicitly 
and  implicitly,  to  various  state  and  federal  statutes.  The 
Department  has  been  asked  to  include  the  appropriate  citations 
in  the  rules,  so  the  public  can  more  easily  find  the  statutes 
referenced.  The  Department  declined  to  provide  these 
citations. 

The  Department's  rules  also  contain  obsolete  references  to  the 
Fair  Employment  Practices  Act  and  Commission,  a  number  of 
redundant  phrases  and  grammatical  errors.  The  Department 
has  refused  to  make  any  technical  changes  in  the  rules  when 
these  deficiencies  were  pointed  out. 

Section  7.07  of  the  Illinois  Administrative  Procedure  Act 
indicates  that  the  Joint  Committee  "(m)ay  examine  any  rule  for 
the  purpose  of  determining. .  .whether  the  rule  is  in  proper 
form." 

Section  250.1400(b)(4)  of  the  Joint  Committee's  Operational 
Rules  (1  III.  Adm.  Code  250.1400(b)(4))  lists  the  criteria  for 
review  of  each  set  of  rules  stating  in   relevant  part: 

(4)  Are  the  rules  free  of  serious 
technical  errors,  redundancies 
and  typographical  errors, 
which  could  affect  the 
meaning  of  the  rules? 

By  allowing  the  rules  to  continue  to  exist  in  their  present 
form,  rife  with  technical  errors,  the  Department  is  affecting 
the  ability  of  the  affected  public  to  know  and  understand  the 
requirements  imposed   by  this   rulemaking. 
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Therefore,  the  Joint  Committee  objects  to  the  Department  of 
Labor's  "Rules  to  Safeguard  Minimum  Wage  and  Overtime" 
because  of  their  technical  defects. 


Date  Agency  Response  Received:      Response  Pending 
Nature  of  Agency  Response:      Response  Pending 


Rule     1     of     the     Department     of     Labor's     "Rules     in     Relation     to     the 
Administration  of  the  Private  Employment  Agency  Act" 

Basis  of  Review:     Five  Year/  Industry  and   Labor 

Business  Regulation 

Joint  Committee  Objection:      November  17,   1982 

Specific  Objection: 

Rule  1,   quoting  Section  1   of  the  Act,   provides: 

In  determining  honesty, 

truthfulness,  integrity,  moral 
character  and  business  integrity 
under  this  section,  the  Department 
may  take  into  consideration  any 
criminal  conviction  of         the 

applicant,  but  such  conviction 
shall  not  operate  as  a  bar  to 
licensing. 

The  rule  does  not  indicate  the  standards  used  by  the 
Department  in  evaluating  the  effect  of  a  criminal  conviction  of 
the  applicant's  moral  character. 

The  Department  has  explained,  in  conference,  that  it  considers 
the  type  of  conviction,  length  of  time  since  the  violation 
occurred,  and  degree  of  rehabilitation  observed  from 
intervening  work  and  business  experience. 

The  Department  has  stated  that  the  situation  has  come  up  only 
once  in  the  last  three  years,  at  which  time  the  applicant 
withdrew  his  request  for  approval,  so  the  Department  believes 
that  insertion  of  standards  and  criteria  are  not  necessary. 
However,  the  evaluation  of  factors  is  important,  since  the  rule 
is  susceptible  to  interpretation  to  permit  rumor  and  innuendo 
to  serve  as  a  basis  for  denial  of  a  license.  Also,  the 
Department's  response  ignores  the  requirements  of  Section  4.02 
of  the  Illinois  Administrative  Procedure  Act,  which  requires 
such  standards. 
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In  addition,  members  of  the  public  who  are  subject  to 
Department  regulation  should  be  able  to  gain  a  clear 
understanding  of  what  may  be  required  of  them.  As  the  rule 
currently  reads,  this  may  not  be  possible  because  of  the  lack 
of  information.  The  rules  of  the  Department  should  be  written 
so  that  they  can  be  understood,  and  so  that  they  are  not 
susceptible  to  abusive  use.  Because  of  this  lack  of  clearly 
defined  requirements,  and  because  the  rule  lacks  standards  by 
which  discretionary  power  is  exercised,  the  Joint  Committee 
objects  to  Rule  1 . 

Date  Agency  Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 

Department  of  Registration  and  Education 

Sections  210.180,  210.190,  and  210  200  of  the  Department  of  Registration 
and  Education's  "Rules  and  Regulations  for  the  Administration  of  tPTe 
Collection  Agency  Act" 

Basis  of  Review:     Five  Year/ Industry  and   Labor 

Business   Regulation 

Joint  Committee  Objection:      November  17,    1982 

Specific  Objection: 


Sections  210.180,  210.190,  and  210.200  contain  requirements 
designed  to  regulate  the  methods  used  by  collection  agencies  to 
account  for  creditors'  funds.  Section  210.180  requires  an 
agency  to  render  an  itemized  statement  of  account  and  remit  all 
money  due  to  the  creditor  within  60  days  of  payment  on  an 
account.  It  also  allows  a  collection  agency  to  demand  a 
statement  of  payments  made  directly  to  the  creditor;  the 
agency  is  relieved  of  its  obligation  to  remit  to  the  creditor 
until  such  statement  is  received.  Section  210.200  requires  a 
collection  agency  to  maintain  a  separate  "trust  account"  in 
which  all  monies  received  on  assigned  claims  are  to  be 
deposited.  This  account  is  required  to  at  all  times  contain 
sufficient  funds  owing  to  all  creditors  of  the  agency,  and 
disbursements  from  such  accounts  may  be  made  only  to 
creditors,  the  agency's  attorney,  debtors  (as  refunds),  or  the 
agency  itself  when  contractually  due.  Paragraph  (c)  explains 
the  requirements  applicable  where  the  agency  holds  money 
belonging  to  a  creditor  or  debtor  who  cannot  be  located.  (The 
Department  has  agreed  to  delete  paragraph  (c)  as  exceeding 
the  Department's  statutory  authority.)  Section  210.190 
requires  a  collection  agency  to  maintain  an  accounting  system 
which    shows    monies    due   and    owing    to   creditors   and    funds    in 
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the  trust  account,  describes  the  books  and  records  which  the 
agency  must  keep  for  four  years,  and  requires  that  the  trust 
account  be  reconciled  monthly  with  the  agency's  records. 

Because  the  Act  contains  no  such  record  keeping  requirements 
nor  a  provision  expressly  authorizing  the  Department  to  impose 
such  requirements,  the  Department  was  asked  to  state  its 
statutory  authority  for  the  provisions  described  above.  The 
Department  replied  that  the  record  keeping  requirements 
provide  the  only  method  by  which  the  Department  can  inspect 
and  enforce  compliance  with  the  Act,  and,  quoting  from 
Section  13,  that  they  are,  therefore,  "necessary  for  the 
administration  of  the  Act."  Section  13  authorizes  the  Director 
to  make  all  reasonable  procedural  rules  and  regulations 
necessary  for  the  administration,  enforcement,  or  execution  of 
the  Act.  It  appears  that  not  only  are  Sections  210.180, 
210.190,  and  210.200  not  procedural,  but  that  they  are  also 
not  necessary  for  the  administration,  enforcement,  and 
execution  of  the  Act. 

The  Genera!  Assembly  rejected  provisions  containing 
protections  similar  to  some  of  those  contained  in  these 
sections.  The  House  considered  including  some  protections  for 
creditors  in  the  Act.  House  Bill  2588,  which  was  eventually 
amended,  passed,  and  approved  as  the  Collection  Agency  Act, 
originally  prohibited  collection  agencies  from  commingling  money 
collected  for  a  customer  with  the  agency's  own  funds,  from 
using  any  part  of  a  customer's  money  in  the  conduct  of  the 
agency's  own  business,  and  from  refusing  (1)  "to  return  any 
claim  or  claims  upon  written  request  of  the  creditor. .  .after  the 
tender  of  such  amounts,  if  any,  as  may  be  due  and  owing  to 
the  agency,"  (2)  "to  account  to  its  clients  for  all  money 
collected  within  30  days  from  the  last  day  of  the  month  in 
which  the  same  is  collected,"  (3)  "to  return  to  the  creditor 
any  valuable  papers  deposited  with  a  claim  when  such  claim  is 
returned,"  or  (4)  "to  furnish  at  intervals  of  not  less  than  90 
days,  upon  the  written  request  of  the  claimant  or  forwarder,  a 
written  report  upon  claims  received  from  such  claimant  or 
forwarder."  (H.B.2588,  78th  General  Assembly,  Sections  9(r), 
(I),  (n),  (o) ,  and  (p))  Each  of  these  provisions  was  deleted 
without  replacement  when  the  list  of  unlawful  practices  was 
revised  in  committee  (H.B.  2588,  House  Committee  Amendment 
No.  1),  possibly  because  it  was  felt  that  such  protections  were 
not  necessary  since  creditors  had  other  remedies  and  could 
exert  commercial  leverage.  (See  1975  U.  III.  Law.  F.  441) 
Despite  this  legislative  consideration  and  rejection,  the 
prohibitions  against  commingling  and  refusing  or  failing  to 
account  to  creditors  for  monies  were  "enacted"  by  the 
Department  and  enhanced  with  detailed  accounting 
requirements. 

Only  two  of  the  five  parts  of  the  Act  are  directly  concerned 
with  the  manner  in  which  collection  agencies  operate.  (See 
"Background   and   Commentary,"    Page   252)      Sections   9   through 
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9.21  list  twenty  one  practices  which  are  deemed  unlawful  when 
used  against  debtors  in  the  collection  of  debts.  Not  one  of 
these  provisions  is  designed  to  protect  creditors  from  the 
mishandling  of  their  funds  by  collection  agencies.  Similarly, 
the  criminal  penalties  provided  by  the  Act  are  meant  to  deter 
certain  abusive  or  deceptive  practices  used  to  obtain  payment 
from  debtors  rather  than  to  protect  creditors  from  possible 
mishandling  of  funds. 

The  Department  stated  that  the  Act  could  not  be  enforced 
without  the  requirements  of  Sections  210.180,  210.190,  and 
210.200,  but  it  identified  not  one  section  of  the  Act  which  is 
enforced  by  virtue  of  these  rules.  In  addition,  the  legislature 
considered  and  rejected  provisions  for  the  benefit  of  creditors, 
some  of  which  were  similar  to  those  adopted  by  the 
Department.  Thus,  it  appears  that  the  legislature  did  not 
intend  for  the  Department  to  engage  in  such  regulation  of 
collection  agencies  and  that  Sections  210.180,  210.190,  and 
210.200  are  not  necessary  for  the  enforcement  or  administration 
of  the  Act  as  required  by  Section   13. 

Another  argument  put  forward  by  the  Department  is  that 
statutory  authority  for  the  requirements  at  issue  can  be 
implied  from  Section  12  of  the  Act  which  allows  the  Department 
to  suspend  or  revoke  a  license  for  failure  to  produce  books 
and  records  requested  by  the  Department.  Section  12, 
however,  appears  to  allow  the  Department  to  punish  a 
collection  agency  for  refusing  to  produce  for  inspection 
records  it  keeps  in  the  course  of  doing  business  as  opposed  to 
allowing  the  Department  to  specify  the  records  to  be  kept. 

Because  they  are  not  statutorily  authorized,  the  Joint 
Committee  objects  to  Sections  210.180,  210.190,  and  210.200  of 
the  "Rules  and  Regulations  for  the  Administration  of  the 
Collection  Agency  Act." 


Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 


Section    210.170   of  the   Department  of  Registration   and   Eeucation's   "Rules 
and   Regulations  for  the  Administration  of  the  Collection  Agency  Act" 


Basis  of  Review:     Five  Year/Industry  and   Labor 

Business   Regulation 

Joint  Committee  Objection:      November   17,    1982 

Specific  Objection: 
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Section  12(a)  of  the  Act  authorizes  the  Department  to  revoke 
or  suspend  a  collection  agency's  registration  certificate  if  the 
agency  fails  to  produce  books  and  records  requested  by  the 
Director  or  a  person  designated  by  the  Director.  Section 
210.170  requires  an  agency  to  keep  books,  records,  forms, 
and  stationery  available  to  Department  investigators  upon 
request.  Failure  to  do  so  is  grounds  for  denial,  suspension, 
or  revoication  of  a  certificate. 

When  asked  what  standards  are  applied  by  the  Department  in 
deciding  to  suspend  or  revoke  under  Section  210.170,  the 
Department  replied  that  it  relies  on  the  sufficiency  of  the 
evidence  and  prosecutorial  discretion.  The  Department  would 
not  want  to  inform  violators  of  such  standards  and  declined  to 
include  standards  in  the  rule. 

The  Director's  power  to  revoke  or  suspend  a  certificate  for  a 
given  reason  is  discretionary,  and  Section  210.170  implements 
this  discretionary  power.  Section  4.02  of  the  IAPA  requires  a 
rule  which  implements  a  discretionary  power  to  contain 
standards  by  which  to  guide  the  exercise  of  that  discretion. 
Section  210.170  does  not  contain  such  standards.  Therefore, 
the  Joint  Committee  objects  to  Section  210.170. 

Date  Agency  Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 

Section   210.50   of  the   Department  of   Registration   and    Education's   "Rules 
and   Regulations  for  the  Administration  of  the  Collection  Agency  Act" 

Basis  of  Review:     Five  Year/ Industry  and   Labor 

Business  Regulation 

Joint  Committee  Objection:      November  17,    1982 

Specific  Objection: 

Under  Section  9.19  of  the  Collection  Agency  Act,  it  is  an 
unlawful  practice  for  a  debt  collector  "to  represent  that  the 
debt  collector  is  an  attorney  at  law  if  he  is  not."  (III.  Rev. 
Stat.  1979,  ch.  111,  par.  2031)  Section  210.50  of  the  Rules 
makes  it  a  violation  of  the  Act  for  an  employee  of  a  collection 
agency  to  pose  as  an  attorney  when  the  employee  is  not  an 
attorney  licensed  with  the  State  of  Illinois. 

The  Collection  Agency  Act  requires  any  collection  agency 
which  operates  in  this  State  to  register  under  the  Act.  Thus, 
a  collection  agency  headquartered  in  Iowa  must  register  in 
Illinois     to     collect     debts     in     Illinois,     even     if    the     debt     was 
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incurred  in  Iowa.  Under  the  present  rule,  an  attorney 
licensed  only  in  Iowa  and  employed  by  the  Iowa  collection 
agency  would  not  be  able  to  use  a  letterhead  stating  that  he  is 
an  attorney  in  collecting  from  the  Illinois  resident.  The  Act, 
however,  does  not  require  that  the  debt  collector/attorney  be 
licensed  to  practice  in   Illinois. 

When  questioned  as  to  its  authority  to  impose  this  requirement, 
the  Department  cited  Section  13  of  the  Act  which  contains  the 
Department's  general  authority  to  promulgate  all  reasonable 
procedural  rules  necessary  for  the  administration  of  the  Act. 
The  Department  also  argues  that  the  out-of-state  attorney 
would  be  engaged  in  the  unauthorized  practice  of  law,  but  the 
assertion  that  an  out-of-state  attorney  could  not  hold  himself 
out  as  an  attorney  in  demanding  payment  from  an  Illinois 
resident  is  questionable.  Supreme  Court  Rule  707  accords 
State  courts  the  discretion  to  allow  an  attorney  from  another 
jurisdiction  to  participate  in  trial  or  argument  of  a  cause  in 
which  the  attorney  is  employed  (III.  Rev.  Stat.  1979,  ch. 
110A,  par.  707).  Even  assuming  the  correctness  of  the 
Department's  proposition,  the  Department  is  not  authorized  to 
police  attorneys  and  enforce  the  Code  of  Professional 
Responsibility  for  attorneys. 

It  also  appears  that  the  evil  to  be  prevented  by  the  statute's 
provision  would  not  call  for  prohibition  of  actual  attorneys 
from  representing  collection  agencies. 

The  Act  prohibits  the  practice  of  debt  collectors  representing 
themselves  as  attorneys  if  they  are  not  attorneys.  The 
Department  has  added  the  substantive  requirement  that  debt 
collectors  must  be  attorneys  licensed  with  the  State  of  Illinois 
in  order  to  be  able  to  hold  themselves  out  as  attorneys. 
Section  210.50  imposes  a  substantive  requirement,  and  its 
necessity  is  questionable.  The  Department  appears  to  have 
exceeded  its  statutory  authority.  Therefore,  the  Joint 
Committee  objects  to  Section   210.50. 


Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 


Sections  210. UP,  210.150,  210.160,  210.180,  210.190  and  210.200  of  the 
Department  of  Registration  and  Education's  "Rules  and  Regulations  for 
the  Administration  of  the  Collection  Agency  Act"" 

Basis  of  Review:     Five  Year/  Industry  and   Labor 

Business   Regulation 

Joint  Committee  Objection:      November   17,    1982 
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Specific  Objection: 


The  Department's  Rules  contain  two  sets  of  record  keeping  and 
accounting  requirements.  One  set,  consisting  of  Sections 
210.140,  210.150,  and  210.160,  relates  to  debtor  collection 
accounts.  Pursuant  to  Section  210.140,  registrants  under  the 
Collection  Agency  Act  must  prominently  display  their  current 
certificates  of  registration  and  keep  extensive  account  records 
for  each  collection  account  exceeding  $100,  including  complete 
information  regarding  communications  concerning  a  given 
account,  copies  of  correspondence,  collection  dates,  and  a 
documented  statement  of  all  additional  charges.  Sections 
210.150  and  210.160  describe  procedures  for  maintaining 
debtors'  accounts  and  crediting  payments  when  a  debtor  has 
multiple  creditors. 

The  other  set  regulates  record  keeping  with  respect  to 
creditors'  accounts.  With  an  exception  where  creditors  fail  to 
inform  the  agency  of  payments  made  directly  to  the  creditor, 
Section  210.180  requires  the  agency  to  send  remittance  and  an 
itemized  statement  to  the  creditor  within  60  days  after  any 
payment  is  received.  Pursuant  to  Section  210.190,  each 
agency  which  collects  funds  for  creditors  must  maintain  an 
accounting  system  which  shows  monies  due  to  creditors  and 
must  keep  certain  specified  records  detailing  receipts, 
disbursements,  and  contractual  arrangements.  Section  210.200 
requires  each  agency  to  maintain  separate  "trust  accounts"  for 
monies  received  on  assigned  claims  and  out  of  which 
disbursements  are  limited. 

Because  Section  13  of  the  Act  authorizes  the  Department  to 
make  and  enforce  only  procedural  rules  and  regulations,  and 
because  the  Act  contains  no  record  keeping  requirements  nor 
provision  specifically  authorizing  the  imposition  of  such 
requirements,  the  Department  was  asked  to  state  its  authority 
for  imposing  these  requirements.  The  Department  relies  on 
Section  13,  on  Section  12(a),  which  allows  for  revocation  or 
suspension  of  the  certificate  of  a  registrant  who  fails  to 
produce  books  and  records  requested  by  the  Director,  and  on 
Section  12(b),  which  allows  for  revocation  or  suspension  if  the 
registrant  violates  any  provision  of  the  Act  or  regulations 
promulgated  thereunder. 

Section  13  of  the  Act  (III.  Rev.  Stat.  1979,  ch.  111,  par. 
2038)    states: 

The  Director  shall  make  and 
file... all  reasonable  procedural 
rules  and  regulations  as  shall  be 
necessary  for  the  administration  of 
this        Act.  The        Director        is 

authorized  and  empowered  to  make 
and        enforce        such        reasonable 
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procedural  rules  and  regulations, 
directions,  decisions,  and  findings 
as  may  be  necessary  for  the 
enforcement  and  execution  of  this 
Act.    (emphasis  added) 

The  Department  argues  that  the  rules  are  reasonable  and 
necessary  to  preserve  information  used  to  determine  whether 
accounts  have  been  handled  properly  and  to  follow  through  on 
debtors'  complaints.  Assuming  the  reasonableness  and 
necessity  of  the  rules,  there  remains  the  question  of  whether 
or  not  they  are  "procedural"  within  the  meaning  of  that  term 
in  the  Act.  To  support  the  Department's  position  that  the 
rules  are  authorized  by  Section  13  is  to  argue  either  that  the 
word  "procedural"  was  not  meant  to  limit  the  Department's 
rulemaking  authority  or  that  record  keeping  requirements  are 
procedural. 

The  fact  that  one  does  not  look  to  statutory  intent  unless 
there  is  some  ambiguity  notwithstanding,  legislative  history 
indicates  that  the  word  "procedural"  was  indeed  intended  to 
limit  the  scope  of  the  Department's  rulemaking  authority. 
H.B.  2588  (78th  General  Assembly)  originally  authorized  the 
Department  to  make  all  necessary,  reasonable  rules  and 
regulations.  Insertion  of  the  word  "procedural"  by  amendment 
(Senate  Amendment  No.  2)  indicates  a  conscious  attempt  to 
limit  the  Department's  rulemaking  authority. 

The  Act  does  not  define  "procedural,"  and  there  has  been  no 
reported  Illinois  case  law  construing  Section  13,  but  it  is  a 
well-accepted  rule  of  statutory  construction  that  statutory 
language  will  be  given  its  ordinary  meaning  absent  statutory 
definitions  or  other  statutory  indications  evidencing  a  different 
legislative  intent.  According  to  Webster's  Third  New 
International  Dictionary,  unabridged,  "procedural"  means  "of 
or  relating  to  procedure. .  .esp:  of  or  relating  to  the  procedure 
used  by  courts  or  other  bodies  (as  governmental  agencies)  in 
the  administration  of  substantive  law."  Blacks  Law  Dictionary, 
Rev.  Fourth  Ed.,  states  that  procedural  law  is  "(t)hat  which 
prescribes  method  of  enforcing  rights  or  obtaining  redress  for 
their  invasion;  machinery  for  carrying  on  a  suit."  It  also  tells 
us  that  "procedure"  is  "(t)hat  which  regulates  the  formal  steps 
in  an  action  or  other  judicial  proceeding;  a  form,  manner  and 
order  of  conducting  suits  or  prosecutions."  Federal  case  law 
under  the  U.S.  Administrative  Procedure  Act  has  construed 
the  phrase  "rules  of  agency  organization,  practice,  or 
procedure"  as  meaning  "technical  regulation  of  the  form  of 
agency  actions  and  proceedings."  (5  U.S.C.A.  Sec.  553,  n.136 
(1977))  The  requirements  here  at  issue  do  not  appear  to  come 
within  any  of  these  definitions  Rather,  procedural  rules 
under  this  Act  would  be  those  which  specify  the  form, 
manner,  and  order  of  conducting  investigations  and  hearings 
or  obtaining   certification. 
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With  respect  to  Sections  210.180,  210.190,  and  210.200,  the 
Department's  argument  is  particularly  weak  since  compliance 
with  these  provisions  is  not  related  to  any  practices  made 
unlawful  by  the  Act.  In  fact,  the  legislature  considered  and 
rejected  provisions  that  would  have  provided  some  protections 
similar  to  those  contained  in  these  sections. 

Since  the  six  sections  described  above  are  not  "procedural 
rules"  within  the  plain  and  ordinary  meaning  of  that  term,  and 
since  there  are  no  indications  of  statutory  intent  that  would 
require  one  to  assign  a  special  meaning  to  the  term,  it  would 
appear  that  the  rules  in  question  expand  and  exceed  the 
authority  vested  in  the  Department  through  Section  13. 

The  Department  also  cited  Section  12(a)  of  the  Act  as 
authority  for  the  record  keeping  requirements  described 
above.  Section  12  authorizes  the  Director  to  revoke  or 
suspend  a  certificate  "if  a  registrant:  (a)  fails  to  produce 
books  and  records  requested  by  the  Director...."  The  nature 
of  the  business  would  demand  that  a  collection  agency  keep 
financial  records,  and  certainly  some  such  records  would  have 
to  be  kept  for  tax  purposes.  The  fact  that  the  Director  is 
authorized  to  request  the  production  of  what  books  and 
records  exist  does  not  mean  that  the  Director  is  authorized  to 
specify  the  records  to  be  kept. 

The  final  statutory  provision  the  Department  relies  on  is 
Section  12(b).  Section  12(b)  authorizes  revocation  or 
suspension  of  a  certification  "if  a  registrant: ...  (b) ..  .violates 
any  other  provision  of  this  Act  or  regulations  promulgated 
hereunder."  Apparently  the  Department's  argument  is  that, 
since  it  can  punish  violations  of  its  regulations,  it  has  the 
authority  to  promulgate  substantive  regulations.  This 
argument  would  have  more  merit  were  there  no  provision 
relating  to  the  Department's  rulemaking  authority.  However, 
Section  9.06  authorizes  the  Director  to  define  harassment, 
Section  5  allows  the  Department  to  require  application 
information  it  deems  necessary,  and  Section  13  authorizes 
promulgation  of  procedural  rules.  Given  these  implied  and 
express  grants  of  rulemaking  authority,  it  is  not  necessary  to 
construe  a  provision  which  provides  for  violations  of  rules  as 
actually  authorizing  the  Department  to  promulgate  rules. 

Apart  from  specific  implied  grants  of  rulemaking  authority,  the 
Department  is  limited  to  promulgating  procedural  rules. 
Sections  210.140,  210.150,  210.160,  210.180,  210.190,  and 
210.200  are  substantive  rules  the  violation  of  which  the 
Department  believes  is  punishable  by  revocation  or  suspension 
of  a  registrant's  certificate  under  Section  12(b)  of  the  Act. 
Therefore,  the  Joint  Committee  objects  to  these  sections 
because  they  exceed  the  Department's  authority  to  promulgate 
procedural   rules. 
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Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 

Section    210.30   of  the    Department   of   Registration    and    Education's    "Rules 
and   Regulations  for  the  Administration  of  the  Collection  Agency  Act" 

Basis  of  Review:     Five  Year/ Industry  and   Labor 

Business   Regulation 

Joint  Committee  Objection:      November  17,    1982 

Specific  Objection: 

According  to  Sections  9  and  9.06  of  the  Act,  it  is  an  unlawful 
practice  for  a  collector,  while  collecting  or  attempting  to  collect 
a  debt,  "to  communicate  with  the  debtor  or  any  member  of  his 
family  at  such  time  of  day  or  night  and  with  such  frequency 
as  may  be  determined  by  the  Director  to  constitute  harassment 
of  the  debtor  or  any  member  of  his  family."  (III.  Rev.  Stat. 
1979,  ch.  111,  par.  2018)  The  Director  has,  by  rule,  made 
proof  of  the  following  acts  a  prima  facie  case  of  harassment  of 
a  debtor  by  a  collection  agency: 

1)  Communication  or  attempting 
communication  with  a  debtor 
by  mail,  telephone  or  any 
other  means  of  communication 
either  at  his  residence  or  at 
his  place  of  employment  more 
than  once  in  any  period  of 
seven  days,  (emphasis  added) 
or 

2)  Communicating  or  attempting 
to  communicate  with  the 
debtor  or  any  member  of  his 
family  or  with  the  residence 
of  either,  by  telephone,  in 
person  or  by  other  means  of 
communication  before  the  hour 
of  8:00  A.M.  or  after  the 
hour  of  8:00  P.M.,  on  any 
day. 

The  Illinois  Collector's  Association  has  argued,  in 
communications  with  the  Joint  Committee,  that  the  above-quoted 
rules  constitute  an  unconstitutional  infringement  on  the 
collection  agencies  right  of  free  speech,  and  that  the 
restriction  goes  far  beyond  that  intended  by  the  General 
Assembly   when   enacting   the  Collection   Agency  Act. 
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In  recent  years,  the  Supreme  Court  has  recognized  that,  even 
though  "commercial  speech"  is  protected  under  the  First 
Amendment,  commercial  speech  is  afforded  only  a  limited 
measure  of  protection,  and  may  be  regulated  in  ways  that 
might  be  impermissible  in  a  noncommercial  context.  (See,  for 
example,  Qhralik  v.  Ohio  State  Bar  Association,  436  U.S.  447, 
98  S.Ct.  1912  (1978)).  While  arguments  on  either  side  of  the 
issue  are  not  without  some  merit,  it  appears  that,  on  balance, 
the  relevant  judicial  authority  is  by  no  means  conclusive  that 
the  regulation  here  in  question  unconstitutionally  impinges  on 
the  free  speech  rights  of  collection  agencies. 

The  Collection  Association  also  suggests  that  the  restrictions 
imposed  by  Section  210.30  goes  far  beyond  that  anticipated  and 
intended  when  the  legislation  was  enacted.  The  relevant 
portion  of  the  statute  upon  which  the  Department  relies  for 
authority  is  Section  9.06  of  the  Collection  Agency  Act.  As 
noted  above,  that  section  provides  that  it  is  an  unlawful 
practice  "to  communicate  with  the  debtor  or  any  member  of  his 
family  at  such  time  of  day  or  night  and  with  such  frequency 
as      may      be      determined      by      the      Director      to      constitute 

harassment "     (111.     Rev.     Stat.     1979,    ch.     111,     par.     2018) 

(emphasis  added)  While  this  appears  to  give  the  Director  the 
unbridled  authority  to  regulate  the  times  of  day  and  frequency 
with  which  a  collector  may  contact  a  debtor,  there  is  no 
question  that  the  Director's  authority  to  define  "harassment"  is 
limited  to  prohibiting  conduct  that  could  reasonably  have  been 
considered  harassing  by  the  legislature.  For  example,  it  is 
beyond  serious  argument  that  a  regulation  banning  contact 
more  than  once  per  year,  or  outside  a  selected  30  minute  time 
period  would  be  beyond  the  scope  of  authority  intended  to  be 
granted  by  the  statute.  The  Illinois  Collector's  Association 
maintains  that  limiting  contacts  or  attempted  contacts  with  a 
debtor  or  a  member  of  his  family  to  once  per  week — whether 
by  mail,  telephone,  or  otherwise — is  an  unreasonable  limitation 
on  legitimate  business  activity,  and  therefore  is  beyond  the 
scope  of  the  authority  intended  to  be  granted  by  the  statute. 
This  position  seems  to  be  supported  by  the  statement  of 
Representative  C.L.  McCormick,  the  sponsor  of  an  earlier 
version  of  the  Act,  who  stated  that  the  Act  was  designed  to 
clean  up  "twist  arm"  tactics  used  by  some  collection  agencies. 
(H.B.  1569,  77th  General  Assembly,  Transcript  of  House 
Debates,    Day   142,   June  26,    1972). 

Two  non-threatening  and  non-abusive  communications  with  a 
debtor  within  a  week  regarding  the  collection  of  a  debt  may 
not  be  the  kind  of  "twist  arm"  method  the  Legislature  would 
have  considered  "harassment."  Yet,  this  is  the  result,  given 
the  Department's  strict  application  of  Section  210.30.  The 
Joint  Committee  therefore  objects  to  Section  210.30  as  going 
beyond   legislative  intent. 


Date  Agency   Response   Received:      Response  Pending 
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Nature  of  Agency   Response:      Response   Pending 

Section    210.30   of  the    Department   of   Registration   and    Education's    "Rules 
and   Regulations  for  the  Administration  of  the  Collection  Agency  Act" 

Basis  of  Review:     Five  Year/Industry  and   Labor 

Business   Regulation 

Joint  Committee  Objection:      November  17,    1982 

Specific  Objection: 


Sections  9  and  9.06  of  the  Collection  Agency  Act  make  it  an 
unlawful  practice  for  a  collection  agency  "to  communicate  with 
the  debtor  or  any  member  of  his  family  at  such  a  time  of  day 
or  night  and  with  such  frequency  as  may  be  determined  by  the 
Director  to  constitute  harassment  of  the  debtor  or  any  member 
of  his  family."  (III.  Rev.  Stat.  1979,  ch.  111,  par.  2018) 
Section  210.30  of  the  Rules  defines  "harassment"  for  purposes 
of  Section  9.06  of  the  Act  as  communication  or  attempting 
communication  with  the  debtor  at  home  or  work  more  than  once 
in  seven  days,  or  with  the  debtor  or  members  of  his  family 
between  the  hours  of  8:00  p.m.   and  8:00  a.m. 

The  Department  was  questioned  as  to  its  authority  to  make  an 
attempt  to  communicate  with  a  debtor  or  his  family  an  unlawful 
practice.  The  Department  cited  no  authority.  Rather,  the 
Department  responded  with  reasons  supporting  its  position  that 
attempted  communication  should  be  considered   harassment. 

According  to  the  Department,  an  attempt  to  communicate  with  a 
debtor  at  his  place  of  employment  "includes  communicating  with 
other  employees,  perhaps  in  a  manner  to  interfere  with  that 
other  employee's  work  or  to  jeopardize  the  debtor's  job." 
While  types  of  communications  with  a  debtor's  fellow  employees 
could  be  detrimental  to  the  debtor,  Section  9.06  clearly  applies 
to  communication  "with  the  debtor  or  any  member  of  his 
family,"  not  to  communications  with  co-workers.  If  the  debt 
collector  leaves  a  message  with  employees  or  otherwise  intends 
to  reach  the  debtor  and  the  message  actually  reaches  the 
debtor,  then  the  collector  has  communicated  with  the  debtor 
within  the  meaning  of  the  Act.  Furthermore,  disclosure  or  the 
threat  of  disclosure  of  information  relating  to  indebtedness  to  a 
person  who  has  no  legitimate  business  need  for  the  information 
is  an   unlawful   practice  under  Section  9.08  of  the  Act. 

Another  reason  put  forth  by  the  Department  is  that  an  attempt 
to  communicate  at  the  residence  of  the  debtor  could  cause 
harassment  of  his  family.  Section  9.06,  however,  specifically 
provides    that    it    can    be    harassment    to    communicate    with    the 
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debtor's  family.  It  is  not  necessary  to  outlaw  an  attempt  to 
communicate  with  the  debtor  in  order  to  protect  the  family. 

The  Department  also  points  out  that  the  debt  collector  could 
ring  the  debtor's  phone  and  hang  up  when  the  phone  is 
answered.  This  kind  of  activity  could  be  covered  by  existing 
statutory  provisions  without  expanding  the  coverage  of  Section 
9.06  to  "attempting  communication."  Ringing  the  phone  itself 
could  be  considered  an  act  of  communication  and  covered  by 
Section  9.06.  Section  9.12  of  the  Act  as  interpreted  by 
Section  210.60  of  the  Rules  requires  any  communication  by  the 
debt  collector  to  identify  the  debt  collector.  Furthermore, 
harassment  by  telephone,  an  offense  which  includes  the  act  of 
causing  the  telephone  of  another  to  ring  with  intent  to  harass, 
is  a  Class  B  misdemeanor.  (III.  Rev.  Stat.  1979,  ch.  134, 
pars.    16.4-1,    16.5) 

The  Department  has  admitted  that  .an  attempt  to  communicate 
which  caused  no  communication  of  any  kind  would  not  be 
harassment.  Yet,  pursuant  to  the  present  rule,  a  collection 
agency  would  be  guilty  of  harassment  if  it  called  the  debtor 
twice  within  a  week,   even  if  both  calls  were  unanswered. 

Section  9.06  of  the  Act  makes  it  an  unlawful  practice  to 
communicate  with  the  debtor  with  a  frequency  or  at  times 
constituting  harassment.  Section  210.30  of  the  rules  expands 
the  coverage  of  this  provision  to  include  attempting 
communication  with  the  debtor.  The  Department  cites  no 
authority  for  expanding  the  Act  nor  evidence  of  legislative 
intent  supporting  its  position.  Therefore,  the  Joint  Committee 
objects  to  Section  210.30. 

Date  Agency   Response   Received:      Response  Pending 
Nature  of  Agency   Response:      Response   Pending 


Department  of  Revenue 

Rules  of  the  Department  of  Revenue   Relating  to  Property  Tax 

Basis  of  Review:     Complaint 

Joint  Committee  Objection:      March  23,    1982 

Specific  Objection: 


Rule  7  of  the  "Rules  of  the  Department  of  Revenue  Relating  to 
Property  Tax"  sets  forth  requirements  for  hearings  held  by 
and  records  of  county  assessors,  supervisors  of  assessments, 
or    boards    of    assessors.       Subparagraph    2(a)     requires    these 
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assessing  officials  to  "prepare  and  maintain  tax  maps,  and 
property  record  cards  for  ail  of  the  real  estate  within  their 
jurisdiction  in  the  form  prescribed  by  the  Department  in 
Illinois  Reai  Property  Appraisal  Manual."  It  further  requires 
locai  assessing  officials  to  enter  upon  permanent  record  cards 
the  measurements,  descriptions,  and  classification  of  buildings 
and  improvements  and  the  elements  of  valuation  of  land  "in  the 
manner  prescribed  by  the  Department  in  the  Illinois  Real 
Property  Appraisal  Manual." 

Section  6  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.,  ch.  127,  par.  1006)  requires  that  an  agency  file 
with  the  Secretary  of  State  the  full  text  of  any  rule  adopted 
by  it.  Pursuant  to  Section  6.01  (III.  Rev.  Stat.,  ch.  127, 
par.  1006.01),  exceptions  to  the  full  text  requirement  are 
allowed  for  the  incorporation  by  reference  of  (1)  federal  rules 
and  (2)  standards  or  guidelines  of  trade  associations  or  other 
entities.  As  the  Real  Property  Appraisal  Manual  is  published 
and  maintained  by  the  Department,  it  does  not~Fall  into  either 
of  these  categories. 

The  full  text  of  the  Rule  7  has  not  been  published  in 
accordance  with  Section  6  of  the  Illinois  Administrative 
Procedure  Act.      Therefore,   the  Joint  Committee  objects  to   Rule 
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Date  Agency   Response   Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 


Constitutional  Offices 


Attorney  General 


Rule    110    of  the   Attorney    General's    "General    Rules    Under   the    Franchise 
Disclosure  Act" 


Basis  of  Review:     Five  Year/ Industry  and   Labor 

Business   Regulation 


Joint  Committee  Objection:      November  17,    1982 
Specific  Objection: 


Section  3(22)  of  the  Franchise  Disclosure  Act  (III.  Rev.  Stat., 
1979,  ch.  12U,  par.  703)  defines  "franchise  broker"  as  "any 
person  engaged  in  the  business  of  representing  a  franchisor  or 
subfranchisor  in  offering  for  sale  or  selling  a  franchise  and  is 
not  a  franchisor  or  subfranchisor  with  respect  to  such 
franchise."        Rule      110      indicates     that     a     director,      officer, 
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employee,  partner,  or  affiliated  company  of  a  franchisor  or 
subfranchisor  is  not  a  franchise  broker.  Since  the  statute 
provides  that  the  franchisor  and  subfranchisor  are  not 
considered  to  be  brokers,  a  rule  making  clear  that  individuals 
who  are  part  of  the  franchisor  or  subfranchisor  -  director, 
officer,  employee,  partner  -  is  a  reasonable  interpretation. 
The  issue  is  whether  or  not  an  affiliated  company  of  the 
franchisor  or  subfranchisor  is  "a  franchisor  or  subfranchisor 
with  respect  to  the  franchise." 

The  franchisor  is  the  person  who  grants  the  franchise,  the 
right  to  engage  in  the  marketing  of  goods  or  services  under  a 
plan  or  system  the  franchisor  prescribed  in  substantial  part. 
(Id.  par.  703(1))  A  subfranchisor  is  one  who  is  granted  the 
right  to  sell  or  negotiate  the  sale  of  franchises  in  the  name  of 
or  on  behalf  of  the  franchisor  in  consideration  of  payment  of  a 
franchise  fee  to  the  franchisor.  Franchisors,  subfranchisors 
and  franchise  brokers  are  required  to  register  with  the 
Attorney  General  and  to  register  any  salespersons  representing 
them  in  the  State.  Franchise  brokers  must  meet  more  exacting 
registration  requirements  than  salespersons  and  must  pay  a  fee 
and  file  a  consent  to  service  of  process  -  two  requirements 
salespersons  need  not  meet.  Rule  110  treats  an  affiliated 
company  which  is  engaged  in  the  business  of  representing  the 
franchisor  in  selling  franchises  as  a  salesperson  rather  than  a 
broker. 

An  affiliated  company  includes  any  company  owned  or 
controlled  by  the  franchisor,  a  controlling  parent  or  controlled 
subsidiary  of  the  franchisor,  a  controlled  subsidiary  of  the 
controlling  parent  of  the  franchisor,  and  any  other  company  or 
person  controlled  by  the  person  or  persons  who  control  the 
franchisor,  (kl.  Section  3(18)  Thus,  a  company  which  is 
controlled  by  the  parent  of  the  franchisor  and  which  is 
engaged  in  the  business  of  representing  the  franchisor  in 
selling  or  offering  franchises  is  considered  a  salesperson  and 
not  a  broker.  The  Attorney  General  stated  that  the  policy 
with  regard  to  affiliated  companies  has  proven  workable  and 
that  franchisors  may  not  like  a  change  to  treating  affiliated 
companies  as   brokers. 

Nothing  in  the  Act  indicates  that  such  a  company  be 
considered  as  identical  to  or  part  of  the  franchisor.  In  fact, 
Section  5  of  the  Act  requires  the  disclosure  statement  to 
contain  the  name  of  any  affiliated  company  of  the  franchisor 
which  the  franchisor  will  recommend  to  franchisees  as  suppliers 
of  goods  or  services,  and  to  state  the  terms  of  any  financing 
arrangements  when  offered  "by  the  franchisor  or  his  agent  or 
affiliated  company." 

Thus,  the  statute  itself  draws  a  clear  distinction  between  the 
franchisor  and  an  affiliated  company.  The  Attorney  General, 
however,  has  treated  these  the  same  for  the  purposes  of  Rule 
110.      The    Attorney    General    does    have    the    power    to    exempt, 
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by  rule,  any  franchise  broker  from  the  registration 
requirements  of  the  Act  if  he  finds  enforcement  of  the  Act 
unnecessary  in  the  public  interest  or  for  other  reasons  listed 
in  Section  12  of  the  Act.  if  the  Attorney  General  wishes  to 
exempt  affiliated  companies  from  broker  registration 
requirements,  however,  he  should  do  so  by  use  of  his  power 
to  grant  exemptions  rather  than  by  tampering  with  the 
statutory  definition  of  "franchise  broker." 

Since  the  Act  does  not  appear  to  treat  an  affiliated  company  of 
the  franchisor  as  the  franchisor,  the  affiliated  company 
representing  the  franchisor  in  selling  a  franchise  would  appear 
to  be  a  franchise  broker  within  the  meaning  of  Section  3(22)  of 
the  Act.  Rule  110  states  that  such  an  affiliated  company 
would  not  be  franchise  broker.  Therefore  the  Joint  Committee 
objects  to   Rule  110. 


Date  Agency   Response   Received:      December  15,    1982 
Nature  of  Agency   Response:      Amend  to  Meet  Objection 


Rule   206   of  the   Attorney    General's    "General    Rules    Under   the    Franchise 
Disclosure  Act" 


Basis  of  Review:     Five  Year/Industry  and   Labor 

Business   Regulation 

Joint  Committee  Objection:      November  17,    1982 

Specific  Objection: 


Section  12  of  the  Franchise  Disclosure  Act  (III.  Rev.  Stat. 
1979,  ch.  12U,  par.  712)  authorizes  the  Attorney  General  to 
exempt  persons  from  the  disclosure  and  registration 
requirements  of  the  Act  by  rule  or  order,  and  subject  to  such 
terms  as  he  may  prescribe,  if  he  finds  that  enforcement  of  the 
Act  "is  not  necessary  in  the  public  interest  or  (1)  for  the 
protection  of  any  class  of  prospective  franchisees  or 
subfranchisors  or  (2)  by  reason  of  the  investment  involved  or 
(3)    because  of  the  limited  character  of  the  offering." 

Rule  206  lists  information  required  of  an  applicant  for  an 
exemption  and  factors  to  be  considered  in  making  the 
exemption  determination.  The  factors  listed  are  the  net  worth 
and  financial  condition  of  the  buyer,  the  buyer's  prior 
business  experience  with  the  franchisor,  whether  the  buyer  is 
represented  by  counsel,  and  the  amount  of  the  required 
investment.  In  order  to  present  information  on  these  factors 
to  the  Attorney  General,  however,  the  franchisor  would  in  all 
likelihood,      be     required     to     know     and     have     contacted     the 
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prospective  franchisee.  Because  the  party  selling  franchises 
must  satisfy  registration  and  disclosure  requirements  prior  to 
contacting  prospective  buyers,  the  Attorney  General  has 
agreed  to  delete  that  portion  of  Rule  206  specifying  the  factors 
to  be  considered. 

When  asked  whether  more  specific  standards  or  factors  are 
applied  in  making  an  exemption  determination,  the  Attorney 
General  replied  that  the  limited  character  of  the  offering  is  the 
primary  factor  considered  and  that,  in  general,  an  exemption 
is  granted  if  the  franchisor  intends  to  sell  only  one  or  two 
franchises  in  Illinois.  That  Attorney  General  does  not  wish  to 
incorporate  such  a  definite  standard  into  the  rules  for  two 
reasons.  First,  he  wishes  to  be  able  to  consider  all 
information  and  make  decisions  on  a  case-by-case  basis. 
Second,  franchisors  who  desire  to  move  into  Illinois  beginning 
with  one  to  two  test  franchises,  and  who  would  now  register 
and  file  disclosure  statements  initially,  would  obtain  exemptions 
and  wait  until  the  success  of  the  tests  could  be  determined 
before  complying. 

Section  12  of  the  Act  accords  the  Attorney  General  the 
discretionary  power  to  grant  exemptions  when  he  finds 
enforcement  of  the  Act  is  not  necessary  in  the  public  interest, 
not  necessary  for  the  protection  of  any  class  of  prospective 
franchises  or  subfranchises,  not  necessary  by  reason  of  the 
investment  involved,  or  not  necessary  because  of  the  limited 
character  of  the  offering.  The  Attorney  General  has  broad 
discretion  to  determine  whether  or  not  enforcement  of  the  Act 
is  necessary  for  any  of  the  four  reasons. 

Rule  206  lists  the  information  required  to  be  submitted  to  the 
Attorney  General  for  consideration  in  making  an  exemption 
determination.  Thus,  Rule  206  implements  the  Attorney 
General's  discretionary  power  to  grant  exemptions.  Section 
4.02  of  the  Illinois  Administrative  Procedure  Act  (III.  Rev. 
Stat.,  1979,  ch.  127,  par.  1004.02)  requires  each  rule  which 
implements  a  discretionary  power  to  be  exercised  by  an  agency 
to  include  the  standards  by  which  the  agency  shall  exercise 
the  power.  Rule  206  does  not  include  such  standards. 
Therefore  the  Joint  Committee  objects  to  Rule  206.  (It  should 
be  noted  that  Section  12  was  held  to  be  an  unconstitutional 
delegation  of  legislative  power  in  People  v.  Carter,  102 
lll.App.3d  796,  430  N.E.2d  31  (1st  Dist.  1981)  (Petition  for 
Leave  to- Appeal  allowed)) 


Date  Agency   Response   Received:      December  15,    1982 
Nature  of  Agency   Response:      Amend  to  Meet  Objection 


Rule     305     of     the     Attorney      General's      "Rules      Under     the      Franchise 
Disclosure  Act" 
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Basis  of  Review:     Five  Year/ industry  and   Labor 

Business   Regulation 

Joint  Committee  Objection:      November  17,    1982 

Specific  Objection: 


The  sale  of  a  franchise  involves  payment  of  a  franchise  fee 
and  other  funds  by  the  franchisee  to  the  franchisor  in  return 
for  the  right  to  market  a  product  or  service.  Often,  the 
franchisor  obligates  himself  to  provide  real  estate, 
improvements,  equipment,  training,  or  other  items  in  order  to 
establish  and  open  the  business.  The  Attorney  General 
examines  the  franchisor's  financial  statements  to  determine  the 
adequacy  of  the  franchisor's  financial  resources  to  meet  these 
initial  obligations.  If  the  franchisor  fails  to  demonstrate  that 
adequate  financial  arrangements  have  been  made  to  meet  the 
obligations,  the  Attorney  General  may,  pursuant  to  Section  11 
of  the  Act,  require  the  escrow  of  franchise  fees  and  other 
funds  paid  by  the  franchisee  until  the  obligations  have  been 
fulfilled. 

If  escrow  is  required,  the  escrow  agreement  is  to  take  a  form 
substantially  like  that  prescribed  in  Rule  305(a).  The  terms 
of  the  agreement  require  the  franchisor  to  deposit  franchisee 
funds  with  the  escrowee  (bank)  who  shall  hold  such  monies  in 
a  separate  account.  The  agreement  specifies  the  conditions 
upon  the  occurrence  of  which  the  bank  is  to  pay  out  funds 
plus  interest  and  requires  in  paragraph  (7)  that  escrow 
account  funds  be  invested  in  obligations  of  the  United  States 
or  in  savings  accounts  of  the  bank.  The  Joint  Committee  staff 
questioned  the  statutory  authority  for  regulating  the 
investment  of  funds  held  in  escrow. 

The  Attorney  General  relies  on  Section  27  of  the  Act  which 
authorizes  "reasonable  rules  as  are  necessary  to  administer  and 
enforce  the  Act."  It  is  not  clear,  however,  how  paragraph 
(7)  of  the  escrow  agreement  aids  in  the  administration  or 
enforcement  of  the  Act.  Section  11  allows  the  Attorney 
General  to  require  the  escrow  of  certain  funds  "until  such 
obligations  have  been  fulfilled."  The  provision  specifying  the 
conditions  for  release  of  the  funds  appears  to  implement  this 
provision.  However,  nothing  in  the  text  of  the  Act  suggests 
that  the  Attorney  General  should  have  the  authority  to  specify 
the  uses  to  which  the  money   shall   be  put  while  in  escrow. 

Under  Illinois  law,  an  escrowee  is  bound  by  the  escrow 
instructions.  Reinhold's  Estate  v.  Mansfield,  90  HI. App.3d  224, 
412  N.E.2d  1146  (1980);  Toro  Petroleum  Corp.  v.  Newell,  34 
lll.App.3d  458,  338  N .  ETId  491  (1974).  Therefore,  it  is 
logical  for  an  escrow  agreement  to  include  a  provision 
regarding  the  handling  of  funds  while  in  escrow.  It  is  not 
clear      that      the      Attorney      General's      authority      extends      to 
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requiring  certain  forms  of  investment.  The  Attorney  General 
stated  that  the  provision  is  designed  to  protect  the  funds,  and 
advised  staff  that  any  reasonable  placement  of  funds  would  be 
acceptable.  However,  the  Attorney  General  declined  to  allow 
for  "any  reasonable  placement"  in  the  rule  but  did  agree  to 
amend  the  rule  to  allow  investment,  at  the  option  of  the 
franchisor,  in  money  market  mutual  funds  with  assets  greater 
than  one  billion  dollars  and  in  certificates  of  deposit  in 
addition  to  savings  accounts  and  U.S.  government  obligations. 
Apparently  these  are  the  only  investment  alternatives  deemed 
"reasonable"  by  the  Attorney  General. 

This  modification,  however,  assumes  that  the  Attorney  General 
has  the  authority  to  regulate  investment,  and  for  the  reasons 
expressed  above,  it  is  the  opinion  of  the  Joint  Committee  that 
the  Attorney  General  has  no  such  authority.  Therefore,  the 
Joint  Committee  objects  to  Rule  305. 


Date  Agency  Response  Received:     December  15,   1982 
Nature  of  Agency  Response:     Amend  to  Meet  Objection 


Rule     703     of     the     Attorney     General's      "Rules     Under     the     Franchise 
Disclosure  Act" 


Basis  of  Review:     Five  Year/Industry  and  Labor 

Business   Regulation 

Joint  Committee  Objection:      November  17,    1982 

Specific  Objection: 


Rule  703  sets  forth  requirements  relating  to  the  granting  of 
continuances  in  hearings  under  the  Act.  Clauses  (a)  and  (b) 
require  that  a  request  for  a  continuance  be  made  in  writing  at 
least  three  days  prior  to  the  hearing  date  and  be  served  on  all 
parties,  respectively.  Clause  (c)  states  that  such  a  request 
"creates  no  presumption  that  a  continuance  will  be  granted  by 
the  hearing  officer."  The  Joint  Committee  questioned  the 
Attorney  General  as  to  the  types  of  circumstances  in  which 
continuances  will   be  granted. 

The  Attorney  General  explained  that,  pursuant  to  Section  18.1 
of  the  Act,  a  person  against  whom  an  order  is  issued  has  only 
fifteen  days  within  which  to  request  a  hearing.  Hearings  are 
often  requested  simply  to  avoid  waiving  the  right  to  a  hearing; 
often  the  hearing  is  not  wanted  at  all.  The  Attorney  General 
denies  requests  for  continuances  when  "no  valid  reason"  for 
granting  the  request  is  shown.  Originally,  the  Attorney 
General      stated      that      "valid      reasons"      would      be      found      in 
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circumstances  which  create  "extreme  hardship"  on  the  party 
and  agreed  to  delete  clause  (c)  and  replace  it  with  a  statement 
that  continuances  wili  be  granted  upon  a  showing  of  extreme 
hardship.  Examples  of  "extreme  hardship"  included  such 
circumstances  as  death  in  the  family  or  disabling  injury  or 
illness.  The  Attorney  General  stated,  however,  that 
continuances  would  still  be  granted  for  reasons  which  would 
not  be  included  in  the  rule  because  the  Attorney  General 
would  not  wish  to  be  bound  to  granting  continuances  in  such 
situations.  In  a  preliminary  draft  of  the  revised  rules,  the 
Attorney  General  has  deleted  clause  (c),  but  its  replacement 
states  that  continuances  will  be  granted  upon  a  showing  of 
"good  cause." 

Section  4.02  of  the  IAPA  requires  a  rule  implementing  a 
discretionary  power  to  state,  as  clearly  and  precisely  as 
practicable  under  the  circumstances,  the  standards  by  which 
to  guide  the  exercise  of  that  power.  Rule  703  implements  the 
Attorney  General's  discretionary  power  to  grant  continuances. 
The  standard  included  in  the  rule  to  guide  the  exercise  of  that 
discretion  is  "good  cause."  "Good  cause"  can  mean  different 
things  in  different  contexts  and  does  not  appear  to  satisfy  the 
statutory  mandate  that  standards  be  stated  as  precisely  as 
practicable.  Therefore,  the  Joint  Committee  objects  to  Rule 
7.03. 


Date  Agency   Response   Received:      December  15,    1982 
Nature  of  Agency   Response:      Amend  to  Meet  Objection 

Miscellaneous  Agencies 

Illinois  Commerce  Commission 

Section  9(b)   of  the   Illinois  Commerce  Commission's  General   Order  1    under 
the   Illinois  Commercial   Relocation  of  Trespassing  Vehicles   Law 

Basis  of  Review:     Five  Year/Industry  and   Labor 

Business   Regulation 


Joint  Committee  Objection:      November  17,    1982 
Specific  Objection: 


Section  9(b),  which  deals  with  security  requirements,  states, 
in  part,  that  "upon  good  cause  shown,  the  Commission  may 
reinstate  any  license  which  has  been  in  suspension  for  more 
than  twenty  (20)  days."  The  rule,  however,  gives  no 
indication  of  what  causes  may  be  considered  sufficient  to  allow 
reinstatement. 
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As  the  rule  currently  reads,  the  determination  of  what 
constitutes  "good  cause"  lies  totally  within  the  discretion  of 
the  Commission.  When  the  Commission  was  asked  if  it  had 
developed  standards  and  criteria  defining  "good  cause,"  the 
Commission  stated  that  the  provisions  of  Section  9(b)  have  not 
been  invoked  and  that  "good  cause"  has  not  yet  been 
construed. 

Section  4.02  of  the  IAPA  requires  that  each  rule  which 
implements  a  discretionary  power  include  the  standards  by 
which  the  agency  shall  exercise  the  power.  Clearly,  Section 
9(b)  provides  a  discretionary  power,  without  any  standards  or 
guidelines  for  use  of  that  discretion.  Therefore,  the  Joint 
Committee  objects  to  Section  9(b)  of  the  Illinois  Commerce 
Commission's  General  Order  1  under  the  Illinois  Commercial 
Relocation  of  Trespassing  Vehicles  Law  because  the  Commission 
fails  to  include  the  standards  and  criteria  used  by  the 
Commission  in  determining  "good  cause"  for  reinstatement  of 
licenses. 


Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 

Liquor  Control  Commission 

Rule    1(b)    of    the    Liquor    Control    Commission's    "Rules    and     Regulations 
Under  the  Liquor  Control  Act" 

Basis  of  Review:     Five  Year/Industry  and   Labor 

Business   Regulation 

Joint  Committee  Objection:      December  16,    1982 

Specific  Objection: 


Rule  1(b)   defines  the  word   "corporation"  as   used   in   the   rules, 
The  rule  states: 

"Corporation"  means  any 

corporation,  domestic  or  foreign, 
qualified  to  do  business  in  the 
State  of  Illinois  under  "The 
Business  Corporation  Act"  of 
Illinois.  Satisfactory  evidence  of 
such  qualification  will  be  furnished 
the  Commission  in  the  form  and 
manner  as  such  Commission  shall 
from  time  to  time  designate. 
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When  questioned  as  to  the  standards  used  in  determining 
whether  to  require  proof  of  incorporation,  the  Commission 
explained  that  it  will  require  a  licensee  or  applicant  to  produce 
a  certified  copy  of  its  certificate  of  incorporation  issued  by  the 
Secretary  of  State  whenever  a  question  is  raised  involving 
proof  of  corporate  status  (i.e.,  the  Commission  receives  a 
complaint  alleging  that  the  licensee  is  not  a  corporation). 
Unless  such  a  question  is  raised,  the  Commission  will  not 
require  such  proof  of  corporate  status.  It  is  ordinarily 
assumed  by  the  Commission  that  the  applicant  or  licensee  has 
not  misrepresented  itself  to  the  Commission,  since  all 
applications  submitted  to  the  Commission  are  signed  under 
oath.  However,  the  Commission  prefers  not  to  include  an 
explanation  of  the  limited  circumstances  under  which  it  would 
require  proof  of  corporate  status. 

The  explanation  of  the  Commission  does  not,  however,  clarify 
the  rule.  The  text  of  the  rule  and  the  explanation  of  the 
Commission  indicates  that  the  Commission  exercises  discretion 
in  determining  whether  or  not  to  require  corporations  to 
furnish  evidence  of  their  corporate  status.  The  Commission 
has  expressly  declined  to  include  in  the  rule  those 
circumstances  under  which  this  information  will  be  requested. 

Section  4.02  of  the  Illinois  Administrative  Procedure  Act 
mandates  that  rules  must  include  adequate  standards  and 
criteria  for  the  exercise  of  discretion  conferred  by  rule. 
Since  the  Commission  refuses  to  comply  with  this  statutory 
directive,  the  Joint  Committee  objects  to  Rule  1(b)  of  the 
Liquor  Control   Commission's   Rules  on  the   Liquor  Control  Act. 


Date  Agency   Response   Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 


Rule    1(k)     of    the    Liquor    Control    Commission's    "Rules    and    Regulations 
Under  the  Liquor  Control  Act" 


Basis  of  Review:     Five  Year/Industry  and   Labor 

Business   Regulation 

Joint  Committee  Objection:      December  16,    1982 

Specific  Objection: 


Under  Section  115(e)  of  the  Liquor  Control  Act  (III.  Rev. 
Stat.  1979,  ch.  43,  par.  115(e)),  a  "railroad  license"  permits 
the  licensee  to  sell  liquor  to  its  passengers  on  dining  or 
lounge  cars  of  a  train.  A  separate  license  must  be  obtained 
for  each  car  in  which   liquor   is  sold.      Section   115(i)   of  the  Act 
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permits  the  holder  of  an  "airplane  license"  to  sell  liquor  to  its 
plane  passengers,  but  also  permits  the  licensee  to  import 
alcoholic  liquors  into  this  State.  A  railroad  licensee  has  no 
corresponding  statutory  right  to  import  liquors,  although  like 
the  airplane  licensee,  it  operates  in  interstate  commerce  and 
crosses  Illinois  boundaries. 

As  a  result  of  this  inconsistency  in  the  Act,  the  Liquor 
Control  Commission  has  resorted  to  the  use  of  a  definition  of 
the  word  "railroad"  which  would  "correct"  the  statute.  The 
Commission  promulgated  Rule  1(k)  which  essentially  provides 
that  a  railroad  license  and  an  airplane  license  both  entitle  the 
licensee  to  import  by  defining  "railroad"  to  include  commercial 
airlines.  This  rule  is  clearly  an  attempt  to  modify  the  plain 
language  of  the  statute  by  rulemaking. 

General  principles  of  statutory  construction  mandate  that 
statutory  provisions  be  given  their  plain  meaning.  Section 
115(f)   of  the  Liquor  Control  Act  provides: 

A  railroad  license  shall  permit  the 
operator  of  any  club,  buffet, 
lounge  or  dining  car  to  sell 
alcoholic  liquor  in  any  club,  buffet 
lounge  or  dining  car  operated  in 
this  State.  A  license  shall  be 
obtained  for  each  car  in  which 
such  sales  are  made. 

Section  115(i)   defines  an  airplane  license  as  follows: 

An  airplane  license  shall  permit  the 
licensee  to  import  alcoholic  liquors 
into  this  State  from  any  point  in 
the  United  States  outside  this 
State  and  to  store  such  alcoholic 
liquors  in  this  State;  to  make 
wholesale  purchases  of  alcoholic 
liquors  directly  from 

manufacturers,  foreign  importers, 
distributors  and  importing 

distributors  from  within  or  outside 
this  State;  and  to  store  such 
alcoholic  liquors  in  this  State; 
provided  that  the  above  powers 
may  be  exercised  only  in 
connection  with  the  importation, 
purchase  or  storage  of  alcoholic 
liquors  to  be  sold  or  dispensed  on 
an  airplane;  and  provided  further, 
that  airplane  licensees  exercising 
the  above  powers  shall  be  subject 
to  all  provisions  of  Article  VIII  of 
this     Act    as     applies     to     importing 
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distributors.  An  airplane  licensee 
shall  also  permit  the  sale  or 
dispensing  of  alcoholic  liquors  on 
any  passenger  airplane  regularly 
operated  by  a  common  carrier  in 
this  State,  but  shall  not  permit  the 
sale  for  resale  of  any  alcoholic 
liquors  to  any  licensee  within  this 
State.  A  single  airplane  license 
shall  be  required  of  an  airplane 
company  if  liquor  service  is 
provided  on  board  aircraft  in  this 
State.  The  annual  fee  for  such 
license  shall  be  as  determined  in 
Section  118. 

The  Liquor  Control  Commission  indicated  that  Rule  1(k) 
apparently  went  into  effect  prior  to  the  1959  statutory 
amendment  which  added  Section  115(i)  of  the  Act.  The 
Commission  indicated  that  the  rule  made  it  clear  that 
commercial  airplanes  could  carry  and  sell  liquor  in  Illinois. 
Without  such  clarification,  planes  would  be  prohibited  from 
selling  alcohol  at  retail  without  securing  a  local  retail  license, 
which  was  impractical  (since  the  "premises"  was  a  moving 
object).  Clarification  became  necessary  due  to  increased  use 
of  airplanes  during  this  time. 

The  Commission  continued  that  in  the  present  day  the 
definition  makes  it  clear  that  since  airlines  and  railroads  are 
considered  to  be  interchangeable,  the  importing  privileges 
afforded  an  airplane  licensee  under  Section  115(i)  are  also 
afforded  a  railroad  licensee.  It  was  indicated  that  without  this 
rule  provision,  it  would  be  unclear  whether  railroads  could 
import  liquor  into  the  state  on  their  trains  (since  Sections 
115(c)  and  96.16  of  the  Act  would  apparently  require  an 
importing  distributor's  license  for  such  activity  and  since 
Section  121(e)  would  prohibit  railroads  from  getting  such  a 
license  because  they  sell  for  use  and  consumption  and  are 
therefore  retailers.) 

It  is  apparent  from  an  examination  of  the  two  statutory 
provisions  that  when  the  legislature  drafted  this  Act  that  the 
terms  "airplane"  and  "railroad"  were  not  deemed  synonymous. 
Therefore,  it  is  clear  that  the  Commission  is  attempting,  by 
Rule  1(k),  to  modify  the  statutory  definition  of  "railroad." 
Therefore,   the  Joint  Committee  objects  to  the  rule. 


Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency    Response:      Response   Pending 
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Rule    3(3)    of    the    Liquor    Control    Commission's    "Rules    and    Regulations 
Under  the  Liquor  ControTAct" 


Basis  of  Review:     Five  Year/Industry  and   Labor 

Business  Regulation 

Joint  Committee  Objection:      December  16,   1982 

Specific  Objection: 

Rule  3(3)   provides  that: 

Evidence  that  any  person  other 
than  the  licensee  has  been 
convicted  of  violating  a  city, 
village,  town  or  county  ordinance 
or  resolutions  regulating  the  sale 
of  alcoholic  liquors  while  upon  the 
licensed  premises,  shall  be  prima 
facie  evidence  of  violation  of  this 
rule. 

The  Commission  was  asked  whether  or  not  this  provision  would 
make  a  licensee  responsible  for  acts  of  others  over  which  the 
licensee  has  no  control.  The  Commission  responded  that  the 
rule  raises  a  presumption  that  the  licensee  permitted  the  illegal 
act  because  it  occurred  on  his  premises.  This  presumption 
may  be  overcome,  according  to  the  Commission,  by  a  showing 
that  the  licensee  had  no  control  over  the  person  committing  the 
violation.  The  Commission  asserted  that  this  interpretation  of 
the  rule  is  consistent  with  court  cases  which  hold  that  a 
licensee  cannot  be  held  responsible  for  the  acts  of  others  over 
whom  the  licensee  has  no  control.  Childers  v.  Illinois  Liquor 
Control   Commission,   67    III.   App.2d   109    (1966). 

The  Commission  is  correct,  of  course,  in  its  assertion  that  a 
licensee  cannot  be  held  responsible  for  the  acts  of  others  over 
whom  the  licensee  has  no  control.  It  is  on  that  basis  that 
Rule  3(3),  in  its  present  form,  is  defective.  The  rule,  on  its 
face,  gives  the  impression  that  there  is  somehow  strict  liability 
on  the  part  of  the  licensee  for  actions  of  others  on  its 
premises.  It  is  only  after  discussion  with  the  Commission  that 
we  find  that  the  intent  of  the  rule  is  to  create  some  type  of 
rebuttable  presumption. 

Even  if  the  rule  were  clearly  phrased  to  indicate  that  this  is  a 
rebuttable  presumption,  it  still  appears  objectionable.  The 
Childers  case,  which  the  Commission  cites  in  support  of  this 
rule,  Indicates  quite  plainly  that  there  must  be  clear  evidence 
of  illegal  acts  on  the  premises  of  the  licensee  which  are 
suffered  or  permitted  by  the  licensee  in  order  to  warrant 
disciplinary     action     against     the     licensee.        It     is     difficult     to 
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understand  how  the  requirement  of  "clear  evidence"  required 
by  the  Childers  case  can  be  satisfied  by  a  presumption.  The 
case  does  not,  even  implicitly,  authorize  the  use  of  a 
presumption,    rebuttable  or  otherwise. 

Therefore,  the  Joint  Committee  objects  to  Rule  3(3)  of  the 
Liquor  Control   Commission's   Rules  on  the  Liquor  Control  Act. 

Date  Agency   Response  Received:      Response   Pending 
Nature  of  Agency   Response:      Response   Pending 

Educational  Agencies 

State  Board  of  Education 

Rule  2.01.19  of  the  State   Board  of  Education's   "Rules  and   Regulations   in 
Relation  to   Private  Business  and  Vocational  Schools" 


Basis  of  Review:     Five  Year/Education  and   Cultural    Resources: 

Vocational  and   Professional   Education 


Joint  Committee  Objection:      October  13,    1982 
Specific  Objection: 


Rule  2.01.19  provides  that  the  "Superintendent  may  require 
the  school  to  provide  evidence  of  the  business  reputation  of 
owners,  officials,  and  administrative  staff."  The  rule  does  not 
state  what  evidence  may  be  required,  nor  the  circumstances 
under  which  such  evidence  may  be  required. 

The  State  Board  has  explained  that  if  information  received  as  a 
part  of  the  application  material  indicates  the  need  for  further 
investigation,  the  Superintendent  may  request  evidence  of 
business  reputation,  although  the  type  of  evidence  of  business 
reputation  was  not  specified.  The  type  of  evidence  sought 
here  is  important,  since  the  rule  is  susceptible  of 
interpretation  to  permit  rumor  and  innuendo  to  serve  as  a 
basis  for  denying  a   license. 

The  Board  has  stated  that  no  requests  have  been  made  during 
the  last  two  years,  and  it  does  not  believe  it  necessary  to 
include  the  standards  for  requesting  evidence  of  business 
reputation  nor  the  specific  evidence  which  would  be  sought. 

The  Board's  response  ignores  the  requirements  of  Section  4.02 
of  the  Illinois  Administrative  Procedure  Act,  which  requires 
such  standards. 
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In  addition,  members  of  the  public  who  are  subject  to  agency 
regulation  should  be  able  to  gain  a  clear  understanding  of 
what  may  be  required  of  them.  As  the  rule  currently  reads, 
this  may  not  be  possible  because  of  the  lack  of  information. 
The  rules  of  the  Board  should  be  written  so  that  they  can  be 
understood,  and  so  that  they  are  not  susceptible  to  abusive 
use.  Because  of  this  lack  of  clearly  defined  requirements,  and 
because  the  rule  lacks  standards  by  which  discretionary  power 
is  exercised,   the  Joint  Committee  objects  to  Rule  2.01.19. 


Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency  Response:     Response  Pending 


Rule  2.01.17  of  the  State   Board  of  Education's   "Rules  and   Regulations   in 
Relation  to  Private  Business  and  Vocational  Schools"  ~" 


Basis  of  Review:     Five  Year/Education  and  Cultural   Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:     October  13,   1982 

Specific  Objection: 

Rule  2.01.17  provides  that  the  "Superintendent  may,  with 
written  reasons  given,  require  a  copy  of  any  evaluation 
reports  received  during  the  year  previous  to  original 
application  or  renewal  from  national,  regional,  and  state 
accrediting  associations  .  .  .  and  other  external  evaluators." 
When  the  State  Board  was  asked  what  standards  and  criteria 
the  Superintendent  uses  in  determining  the  necessity  for 
obtaining  such  reports,  it  replied  that  the  reports  of  other 
evaluators  may  be  of  value  to  aid  in  making  approval 
judgements,  if  concerns  are  raised  as  the  result  of  staff 
review  of  school  application  materials,  the  site  visit,  or  other 
forms  of  communication.  The  Board  has  further  explained  that 
this  rule  is  established  for  the  exceptional  situation,  not 
general  practice,  and  for  this  reason  sees  no  need  to  include 
in  the  rule  standards  and  criteria  for  the  exercise  of  this 
discretion. 

Section  4.02  of  the  IAPA  requires  that  standards  by  which 
discretionary  power  is  exercised  must  be  included  in  rules 
implementing  discretionary  power. 

Because  Rule  2.01.17  does  not  meet  this  mandate,  the  Joint 
Committee  objects  to  the  rule. 

Date  Agency   Response   Received:      Response  Pending 
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Nature  of  Agency   Response:      Response  Pending 


Rule  2.01.13  of  the  State   Board  of  Education's   "Rules  and   Regulations   in 
Relation  to   Private  Business  and  Vocational   Schools" 


Basis  of  Review:     Five  Year/Education  and  Cultural    Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:      October  13,    1982 

Specific  Objection: 


Rule  2.01.13  provides  that  the  Superintendent  may  "require  a 
financial  audit  of  the  school  by  a  certified  public  accountant  at 
the  expense  of  the  school  and  may  request  upon  thirty  (30) 
days'  notice  interim  financial  statements  as  circumstances 
warrant."  When  the  State  Board  was  asked  what  standards 
and  criteria  are  employed  in  determining  the  necessity  for 
financial  audits,  the  Board  stated  that  when  the  required 
financial  statement  of  an  applicant  reveals  a  negative  cash 
position  and  an  unfavorable  assets-to-liabilities  ration,  or  when 
there  is  reason  to  suspect  the  financial  condition  reflected  in  a 
financial   statement  is  not  accurate,   an  audit  may  be  required. 

The  Board  has  stated  that  no  audits  were  requested  in  1979 
and  only  one  in  1980,  and  that  it  sees  no  need  to  amend  the 
rule  to  include  criteria  for  such  infrequent  use.  However,  the 
decision  of  whether  or  not  to  require  a  financial  audit  of  a 
school  is  an  important  decision,  especially  when  the  expense  of 
such  an  audit  must  be  borne  by  the  school  being  audited. 
Section  4.02  of  the  IAPA  requires  that  rules  which  implement 
discretionary  power  must  include  the  standards  by  which  such 
power  is  exercised.  Therefore,  the  Joint  Committee  objects  to 
Rule  2.01.13. 


Date  Agency   Response   Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 


Rule  2.01.20(b)    of  the  State  Board  of  Education's   "Rules  and   Regulations 
in   Relation  to  Private   Business  and  Vocational   Schools" 


Basis  of  Review:     Five  Year/Education  and  Cultural    Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:      October  13,    1982 

Specific  Objection: 
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Rule  2..01.20(b)  requires  each  school  to  have  a  designated 
assistant  supervisor.  The  rule  further  provides,  "in  hardship 
situations  this  provision  may  be  waived  by  determination  upon 
written  petition  initiated  by  the  school." 

The  State  Board  has  described  a  "hardship  situation"  as  one 
involving  an  increased  financial  burden  on  the  school.  The 
decision  to  waive  the  requirement  is  based  on  judgement  of 
staff  in  regard  to  the  reason  for  the  request.  The  rules 
contain  no  standards  or  guidelines  to  be  used  by  the  State 
Board  in  making  the  decision  on  whether  or  not  to  waive  the 
requirement  that  an  assistant  supervisor  be  designated,  and 
the  State  Board  has  declined  to  include  such  standards, 
because  it  does  not  consider  them  a  necessary  part  of  the 
rule. 

The  Joint  Committee  objects  to  Rule  2.01.20(b)  because  the 
rule  fails  to  fulfill  the  mandate  of  Section  4.02  of  the  IAPA 
which  requires  that  "each  rule  which  implements  a 
discretionary  power  to  be  exercised  by  an  agency  shall  include 
the  standards  by  which  the  agency  shall  exercise  the  power." 


Date  Agency  Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 

Rule    1.03    of   the    State    Board    of   Education's    "Rules   and    Regulations    in 
Relation  to  Private  Business  and  Vocational  Schooi"s"Tr 

Basis  of  Review:     Five  Year/Education  and  Cultural   Resources: 

Vocational  and  Professional   Education 

Joint  Committee  Objection:      October  13,    1982 

Specific  Objection: 

Rule  1.03   provides  that 

Prior  to  the  establishment  of  a 
private  business  or  vocational 
school  and  the  issuance  of  a 
certificate  of  approval  therefor,  no 
person  shall  advertise  such  a 
school  or  solicit  prospective 
students  for  such  a  school  unless 
such  person  has  applied  for  and 
received  from  the  Superintendent 
authorization  to  conduct  such 
activity. 
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Advertising  is  a  form  of  commercial  speech  which  enjoys 
certain  protections  under  the  First  Amendment  to  the  United 
States  Constitution.  The  rule  is  overbroad  in  that  it  prohibits 
all  advertising,  even  that  which  cannot  be  constitutionally 
prohibited,  unless  such  advertising  is  approved  by  the  Board. 
A  state  may  not  completely  suppress  the  dissemination  of 
truthful  information  about  entirely  lawful  activity,  Virginia 
State  Board  of  Pharmacy  v.  Virginia  Citizens  Consumer 
Council,  425  U.S.  748  (1976).  There  is  no  constitutional  right 
to  dissemminate  false  or  misleading  advertisings,  F . T . C .  v . 
National  Commission  on  Egg  Nutrition,  517  F.2d  485  (7th  Cir. 
1975).  It  could,  therefore,  cure  the  constitutional  infirmities 
by  developing  criteria  for  prohibited  advertising  that  restrict 
such  advertising  only  to  the  extent  allowed  by  the 
constitution.      This   rule  contains  no  restrictions. 

The  State  Board  of  Education  has  stated  that  since  public  use 
of  this  provision  is  not  a  matter  of  general  practice,  no 
specific  criteria  are  established  for  authorization  to  conduct 
these  activities,  and  that  requests  for  such  are  not  numerous 
enough  to  include  criteria   in  this   rule. 

In  addition  to  the  need  for  such  criteria  to  resolve  the 
constitutional  infirmity.  Section  4.02  of  the  IAPA  requires  the 
inclusion  in  rules  of  standards  by  which  discretionary  power  is 
to  be  exercised. 

Therefore,  the  Joint  Committee  objects  to  Rule  1.03  because  it 
is  unconstitutional,  and  because  it  does  not  meet  the  mandate 
of  Section  4.02  of  the   Illinois  Administrative  Procedure  Act. 


Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 


Article   XVIII      Section   118.1    of  the  State  Board  of  Education's   "Rules  and 
Regulations  for  Administration  of  Vocational   Education   Programs" 


Basis  of  Review:     Five  Year/Education  and  Cultural    Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:      October  13,    1982 

Specific  Objection: 


Section  118.1  provides  that  funds  will  be  allocated  in  local 
educational  agencies  for  instructional  equipment  in  a  "manner 
determined  to  be  appropriate  by  the  State  Board  of 
Education."  The  Board  has  stated  that  it  believes  that  the 
inclusion    of    standards    and    criteria    is    unwarranted    and    that 
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this  broad  provision  of  the  rule  is  necessary  in  order  to 
assure  accomodation  of  state  and  federal  requirements  or 
significant  changes  in   local  school  conditions. 

It  is  clear,  however,  that' the  rule  does  not  fulfill  the  IAPA 
mandate  to  include  the  standards  by  which  the  agency 
exercises  discretionary  power. 

The  allocation  of  funds  is  a  highly  important  responsibility  of 
the  Board  and  has  a  substantial  effect  on  the  local  districts 
involved.  While  it  may  not  be  possible  to  reflect,  with 
mathmatical  certainty,  the  guidelines  by  which  allocations  are 
made,  it  is  not  unreasonable  to  expect  the  State  Board  to 
include  some  reasonably  specific  criteria  upon  which  allocation 
determinations  are  made. 

Therefore,  the  Joint  Committee  objects  to  Article  XVIII, 
Section  118.1  of  the  "Rules  and  Regulations  for  the 
Administration  of  Vocational  Education  Programs." 


Date  Agency  Response  Received:     January  26,   1983 
Nature  of  Agency  Response:     Modified  to  Meet  Objection 


Rule  2.03.8   of  the   State   Board   of  Education's   "Rules   and    Regulations  to 
Govern  the  Administration  of  the  Driver  Education  Act" 


Basis  of  Review:     Five  Year/Education  and  Cultural   Resources: 

Vocational  and   Professional  Education 

Joint  Committee  Objection:     October  13,   1982 

Specific  Objection: 


Rule  2.03.8  provides,  in  relevant  part,  that  "at  least  one  but 
not  more  than  three  student  observers  must  be  in  the  car 
during  practice  driving  on  public  streets." 

When  asked  the  specific  statutory  authority  for  this 
requirement,  the  Board  acknowledged  that  there  exists  no 
statutory  basis  for  the  provision.  However,  the  Board 
strongly  believes  that  the  requirement  is  necessary  to  protect 
instructors  and  students  from  improper  behavior  or  charges  of 
improper  behavior.  In  addition,  the  Board  has  pointed  out 
that  student  observation  is  an  important  part  of  driving 
instruction,    because  of  limited  behind-the-wheel  time. 

The  requirement  for  student  observers  may  be  the  cause  of 
some  inconvenience,  such  as  the  cancellation  of  practice 
driving   for  a   student,    in   the  event   he  or   she   is   the   only   one 
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present  for  class.  Recognizing  that  this  is  a  possibility,  the 
Board  contends  that  the  merits  of  the  rule  outweight  any 
inconvenience  it  might  cause. 

The  fact  remains,  however,  that  the  Board  currently  has  no 
authority  for  such  a  requirement. 

The  Joint  Committee  objects  to  Rule  2.03.8  because  the  Board 
lacks  statutory  authority  to  require  that  at  least  one  but  not 
more  than  three  student  observers  be  present  during  practice 
driving  on  public  streets. 

Date  Agency   Response   Received:      January  26,    1983 

Nature  of  Agency   Response:      Refusal  to  Modify  to  Meet  Objection 

Rule     1.00,     Article     I     of    the     State     Board     of    Education's     "Rules    and 
Regulations  to  Govern  the  Administration  of  the  Driver  Education  Act" 

Basis  of  Review:     Five  Year/Education  and   Cultural   Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:      October   13,    1982 

Specific  Objection: 


Article  I  sets  forth  definitions  of  terms  used  in  the  "Rules  and 
Regulations  to  Govern  the  Administration  of  the  Driver 
Education  Act."  Rule  1.00  states,  "Definitions  -  The  terms 
used  in  the  following  rules  are  as  hereinafter  defined  unless 
the  context  requires  a  different  meaning."  Following  this 
statement  are  seventeen  (17)  definitions  used  in  driver 
education. 

The  State  Board  of  Education  was  asked  if  there  are  any 
specific  instances  in  which  the  definitions  set  forth  in  ARticle 
I  do  not  apply.  State  Board  representatives  have  indicated 
they  know  of  no  situation  in  which  the  terms  used  do  not  mean 
that  which  the  definitions  indicate.  They  have  acknowledged 
that  the  phrase  "unless  the  context  requires  a  different 
meaning"  could  be  excluded,  but  indicated  that  they  prefer  to 
retain  it  to  cover  any  possible  development  and  to  avoid  the 
possibility  of  a  subsequent  revision  which  would  require  their 
putting  the  phrase  back   in  the  rule. 

However,  it  would  seem  appropriate  to  amend  the  rule  to 
include  a  clearer  term  if,  in  the  future,  there  was  a  situation 
in  which  the  term  used  had  a  meaning  different  from  the 
definition  given.  For  the  present,  the  phrase  "unless  the 
context    requires   a   different   meaning"    is    unnecessary   and    may 
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be  misleading.  Its  inclusion  makes  the  rule  vague  and  perhaps 
confusing  to  members  of  the  public  who  are  subject  to  the 
rules  governing  driver  education.  It  is  possible,  because  of 
the  allowance  for  arbitrary  interpretation,  that  a  school 
administrator  who  assumes  from  a  reading  of  the  rules  that  his 
program  is  in  full  compliance  could  find  that  in  certain 
instances  one  or  more  terms  are  not  interpreted  as  defined, 
and  that  his  program  is,   therefore  not  in  compliance. 

Members  of  the  public  who  are  subject  to  agency  regulation 
should  be  able  to  gain  a  clear  understanding  of  their  obligation 
from  reading  the  agency's  rules.  As  this  rule  currently 
reads,  this  may  not  be  possible,  because  of  the  inclusion  of 
the  unnecessary  and  confusing  language  cited. 

Section  7.04  of  the  IAPA  provides  that  one  of  the  functions  of 
the  Joint  Committee  is  the  "promotion  of  adequate  and  proper 
rules  by  agencies  and  an  understanding  on  the  part  of  the 
public  respecting  such  rules."  It  appears  that  the  mandate  of 
the  Act  in  regard  to  clarity  is  not  fulfilled  in  Rule  1.00,  and 
for  this  reason  the  Joint  Committee  objects  to  the  rule. 


Date  Agency   Response  Received:     January  26,   1983 
Nature  of  Agency   Response:     Modified  to  Meet  Objection 

Rule   2.03.2(c)    of  the   State   Board  of  Education's   "Rules  and   Regulations 
to  Govern  the  Administration  of  the  Driver  Education  Act" 


Basis  of  Review:     Five  Year/Education  and  Cultural   Resources: 

Vocational  and   Professional   Education 


Joint  Committee  Objection:      October  13,    1982 
Specific  Objection: 


Rule  2.03.2  requires  that  when  circumstances  necessitate  a 
student's  receiving  laboratory  instruction  from  a  school  other 
than  that  from  which  he  received  classroom  instruction,  certain 
documents  are  required  to  be  filed.  The  rules  lists  situations 
which  are  likely  to  necessitate  instruction  from  more  than  one 
school,    including  the  provision   in   Rule  2.03.2(c)   as  follows: 

A  student  changes  residence  from 
another  state  to  Illinois  after 
completion  of  a  comparable  course 
and  reciprocity  is  established. 

The  State  Board  was  asked  if  it  has  rules  or  policies  regarding 
reciprocity.      State   Board    representatives   stated   that   its   policy 
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for  acceptance  by  reciprocity  is  that  the  course  must  meet 
Illinois  standards  of  thirty  (30)  clock  hours  of  classroom 
instruction  and  six  (6)  clock  hours  of  practice  driving.  This 
policy  is  not  included   in  the  rule. 

Section  3.09  of  the  IAPA  defines  "rule"  as  "each  agency 
statement  of  general  applicability  that  implements,  applies, 
interprets,  or  prescribes  law  or  policy.  ..."  The  policy 
stated  by  the  Board  representatives  is  clearly  a  rule  as  the 
IAPA  defines  that  term.  It  appears  that  the  existing  Rule 
2.03.2  is  not  in  compliance  with  requirements  of  the  Act, 
because  it  fails  to  state  the  policy  of  the  Board  in  regard  to 
reciprocity. 

Although  the  State  Board  has  cited  ch.  95^,  par.  1-103  as 
statutory  authority  for  establishment  of  reciprocity,  it  has  not 
agreed  to  the  necessity  for  including  the  Board's  policy  in  its 
rules. 

It  is  doubtful  that  affected  persons  would  be  able  to 
understand,  from  reading  the  rule  as  it  is  now  written,  what 
is  required  by  the  State  Board  for  establishment  of 
reciprocity.  This  information  should  be  readily  accessible  in 
its  rules,  for  the  benefit  of  persons  who  need  to  know  the 
Board's  policy.  Therefore,  the  Joint  Committee  objects  to  Rule 
2.03.2(c). 


Date  Agency   Response   Received:     January  26,    1983 
Nature  of  Agency   Response:      Modified  to  Meet  Objection 


Rule   2.03.9   of  the   State   Board   of   Education's    "Rules   and    Regulations  to 
Govern  the  Administration  of  the  Driver  Education  Act" 


Basis  of  Review:     Five  Year/Education  and   Cultural    Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:      October  13,    1982 

Specific  Objection: 

Rule  2.03.9  provides,    in   relevant  part: 

A  ratio  of  two  hours  of 
multiple-car  instruction  may  be 
provided  in  lieu  of  one  hour  of 
practice  driving  in  a  dual-control 
car.  The       number       of       hours 

allowable  will  depend  on  the 
adequacy      of     the      driving      range 
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facility  and  will  be  determined  on  a 
individual  basis  by  the 

Superintendent  of  Public 

Instruction.    .    .    .  (Emphasis 

added.) 

No  measure  for  the  determination  of  adequacy  is  included  in 
the  rule.  When  the  State  Board  was  asked  if  it  had  any 
standards  and  criteria  which  govern  the  Superintendent's 
discretion  in  determining  adequacy  of  the  driving  range 
facility,  the  Board  stated  that,  initially,  to  qualify  for 
substitution  of  multiple-car  instruction  in  lieu  of  practice 
driving,  each  multiple-car  facility  was  reviewed  as  to 
instructional  facilities  and  lesson  content  before  approval  for 
use  was  given.  The  Board's  general  policy  has  been  that  each 
facility  was  to  be  80,000  square  feet  in  area.  However,  State 
Board  representatives  stated  further,  in  conference,  that 
general  practice  has  been  to  take  a  "reasonable"  approach  to 
approval,  based  on  effort  and  size  of  the  school  district.  The 
80,000  square  feet  general  rule  cited  by  them  is  not  enforced 
across  the  board,  especially  in  the  case  of  very  small 
districts,  according  to  Board  representatives.  They  do  not 
believe  Board  discretion  should  be  restricted  by  setting  forth 
standards  in  the  rule. 

Section  4.02  of  the  IAPA  requires  that  standards  by  which  an 
agency  shall  exercise  discretionary  power  are  to  be  included  in 
the  rule.  Clearly,  this  mandate  is  not  fulfilled  in  Rule  2.03.9, 
which  contains  no  standards  or  criteria  for  the  exercise  of 
broad  discretionary  power.  Further,  without  the  inclusion  of 
guidelines  employed  by  the  Board,  the  rule  does  not  accurately 
reflect  the  Board's  policy.  The  Joint  Committee,  therefore, 
objects  to  Rule  2.03.9  because  it  lacks  standards  and  criteria 
for  determining  the  adequacy  of  driving  range  facilities,  and 
because  it  does  not  accurately  reflect  the  policy  of  the  Board. 


Date  Agency   Response   Received:      January  26,    1983 
Nature  of  Agency   Response:     Modified  to  Meet  Objection 


Rule  2.03.11    of  the  State   Board  of  Education's   "Rules  and   Regulations  to 
Govern  the  Administration  of  the  Driver  Education  Act" 


Basis  of  Review:     Five  Year/Education  and  Cultural   Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:      October  13,    1982 

Specific  Objection: 
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Rule  2.03,  "Program  Organization,"  states  that  approved 
driver  education  courses  must  be  organized  according  to  the 
standards  established  by  the  Superintendent  of  Public 
Instruction.  Under  this  general  provision,  Rule  2.03.11 
provides: 

Laboratory  instruction  which 

employs  a  combination  of  all  three 
methods  may  be  authorized  on  an 
annual  basis. 

The  rule  refers  to  three  methods  of  laboratory  instruction 
employed  in  driver  education:  practice  driving,  multiple-car 
instruction,   and  driving   simulation. 

The  State  Board  was  asked  what  standards  and  criteria  are 
used  for  annual  authorization  of  laboratory  instruction  utilizing 
a  combination  of  the  three  methods  of  driver  education.  The 
Board  referred  the  Joint  Committee  to  the  two  preceding  rules, 
which  establish  standards  for  approval  of  a  combination  of  two 
driving  instruction  methods.  These  two  rules  do  not, 
however,  serve  to  clearly  establish  standards  and  criteria  for 
Rule  2.03.11,  because  they  contain  no  reference  to  laboratory 
instruction  which  employs  a  combination  of  three  methods.  No 
hourly  minimums  or  ratios  are  stipulated  for  a  course 
employing  three  instructional  methods.  Thus,  even  if  this  rule 
were  to  refer  to  the  two  previous  rules,  it  would  remain 
incomplete  and  subject  to  discretionary  power  of  the  Board. 
Standards  are  required  by  Section  4.02  of  the   IAPA. 

It  appears  that  the  mandate  of  Section  4.02  of  the  IAPA,  which 
requires  that  each  rule  which  implements  a  discretionary  power 
include  the  standards  by  which  the  agency  shall  exercise  the 
power,  is  not  fulfilled  in  Rule  2.03.11.  For  this  reason,  the 
Joint  Committee  objects  to  the  rule. 


Date  Agency   Response   Received:      January  26,    1983 
Nature  of  Agency   Response:      Modified  to  Meet  Objection 


Rule   4.02.6   of  the   State   Board   of  Education's    "Rules   and    Regulations  to 
Govern  the  Administration  of  the  Driver  Education  Act" 


Basis  of  Review:     Five  Year/Education  and  Cultural    Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:      October   13,    1982 

Specific  Objection: 
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Rule  4.02.6  provides  that  driver  education  instructors  with 
less  than  the  minimum  academic  requirements  "may  qualify  for 
temporary  approval  from  the  Superintendent  of  Public 
Instruction."  The  State  Board  was  asked  on  what  basis  and  for 
what  period  of  time  temporary  approval  is  granted.  The  Board 
replied  that  since  1975,  temporary  approvals  have  not  been 
granted  for  the  teaching  of  driver  education,  and  that  the 
agency  would  consider  deletion  of  this  rule.  in  conference, 
however,  the  Board  indicated  it  is  undecided  about  whether  to 
delete  the  rule  or  retain  it,  in  order  to  cover  all 
contingencies. 

The  rule  establishes  a  provision  for  temporary  approvals  which 
is  no  longer  the  Board's  policy  to  grant.  Because  as  the 
Board  has  stated,  granting  of  temporary  approvals  has  not 
been  in  practice  for  more  than  six  (6)  years,  the  rule  appears 
to  be  obsolete.  It  implies  to  the  public  a  policy  which  no 
longer  exists  and,   therefore,   appears  misleading. 


Section  7.08  of  the  IAPA  provides  that  one  of  the  functions  of 
the  Joint  Committee  is  an  examination  of  rules  with  the  purpose 
of  eliminating  or  phasing  out  of  outdated  rules.  In  view  of 
the  fact  that  Rule  4.02.6  is  no  longer  an  accurate  statement  of 
agency  policy,  it  is  doubtful  that  affected  persons  would  gain 
from  it  a  proper  understanding  of  Board  practice  regarding 
temporary  approval   for  driver  education  instructions. 

In  addition,  the  rule  as  it  is  currently  written,  includes  no 
standards  or  guidelines  by  which  the  Board  will  judge 
applications  for  temporary  approval.  Section  4.02  of  the  IAPA 
requires  standards  for  the  exercise  of  that  discretion. 
Because  of  the  above  reasons,  the  Joint  Committee  objects  to 
Rule  4.02.6 


Date  Agency   Response  Received:      January  26,    1983 
Nature  of  Agency   Response:      Repealed  to  Meet  Objection 


Article    V    of    the    State    Board    of    Education's    "Rules    and    Regulations    to 
Govern  the  Administration  of  the  Driver  Education  Act" 


Basis  of  Review:     Five  Year/Education  and  Cultural    Resources: 

Vocational  and   Professional   Education 


Joint  Committee  Objection:     October  13,    1982 
Specific  Objection: 


Article     V     of     the      Rules     and      Regulations     to     Govern     the 
Administration      of      the      Driver      Education      Act      is      entitled 
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"Commercial  Schools,"  and  it  establishes  standards  for 
professional   driver  training   schools.      Rule  5.00  states: 

Professional  (Commercial)  Driver 
Training   Schools. 

Unless  specifically  stated  to  the 
contrary  in  this  article,  all 
administrative  rules  appearing  in 
Article  I,  II,  III,  and  IV  as  of 
March  1,  1972,  also  apply  to 
professional  driver  training 

schools. 

Rules  5.01    states: 

Each  professional  driver  training 
school  which  desires  to  offer 
instruction  to  those  under  the  age 
of  18  must  be  certified  by  the 
Office  of  the  Superintendent  of 
Public  instruction  before  such 
instruction  can  be  offered  or 
advertised. 

Statutory  authority  cited  in  the  certification  of  rules  for  this 
set  of  rules  is  Section  27-23  and  27-24  through  27-24.8  of  ch. 
122,  The  School  Code.  The  statute  cited,  however,  makes  no 
reference  to  commercial   driving   schools. 

When  asked  for  specific  statutory  authority  for  the  rules  in 
Article  V,  dealing  with  the  regulation  of  commercial  driver 
training  schools,  the  Board  replied  that  the  "specifics  for  the 
regulation  of  public  schools  are  delineated  in  the  School  Code 
of  Illinois"  and  that  "the  requirements  for  commercial  schools 
are  consistent  with  those  rules  established  by  the  Secretary  of 
State  which  issues  the  license  for  their  operation  within 
I  llinois." 

In  conference,  the  Board  cited  as  additional  statutory 
authority  for  their  rules  regarding  commercial  driving  schools, 
certain  sections  of  the  Motor  Vehicle  Code.  Specifically  cited 
was  ch.  95i ,  par.  1-103,  which  defines  "approved  driver 
education  course"  as 

(b)  any        course        of        driver 

education  offered  by  a  school 
licensed  to  give  driver  education 
instructions  under  this  Act  which 
meets  at  least  the  minimum 
education  requirements  of  the 
"Driver  Education  Act",  as  now  or 
hereafter         amended,  and  is 
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approved  by  the  Superintendent  of 
Public   Instruction. 

It  should  be  noted,  however,  that  this  statute  refers  only  to 
the  Superintendent's  approval  of  a  course,  not  of  the  school  in 
its  entirety. 

In  further  discussion  of  statutory  authority  in  regard  to 
commercial  driver  training  schools,  the  Board  cited  also  ch. 
95£,  par.  6-411,  "qualification  of  driver  training  instructors" 
which  states 

If  a  driver  training  school  class 
room  instructor  teaches  an 
approved  driver  education  course 
to  students  under  18  years  of  age, 
he  shall  furnish  to  the  Secretary 
of  State  a  certificate  issued  by  the 
Superintendent  of  Public 

Instruction  that  the  said  instructor 
is  qualified  and  meets  the  minimum 
educational  standards  for  teaching 
driver  education  courses  in  the 
local  public  or  parochial  school 
systems. 

This  statute  refers  to  qualifications  of  instructors  in  specific 
limited  circumstances  and  does  not  apply  to  all  driver  training 
instructors  in  commercial  schools,  or  to  the  schools  themselves. 

Rules  in  regard  to  commercial  driving  schools  promulgated  by 
the  State  Board  of  Education  are  not  limited  to  courses  or 
instructors  for  students  under  18  years  of  age.  The  rules  set 
forth  standards  for  classroom  space  and  equipment, 
instructional  equipment,  in-car  instructors,  and  school 
records.  A  five-man  advisory  committee  is  established  by  Rule 
5.07,  for  which  there  is  no  statutory  basis.  This  committee, 
composed  of  owners  or  managers  of  driving  schools,  is 
appointed  by  the  Superintendent  and  has  among  its  duties  and 
powers  the  recommending  of  approval  or  disapproval  of  schools 
applying  for  certification.  Procedures  for  investigating 
complaints  regarding  the  conduct  of  certified  commercial 
schools  and  conducting  hearings  are  set  forth  in  Rules  5.08 
and  5.09. 

General  qualification  for  driver  training  schools  are  found  in 
the  Motor  Vehicle  Code  (III.  Rev.  Stat.,  ch.  95*,  par.  6-402). 
Absent  from  that  statute  is  any  mention  of  certification  by  the 
State  Board  of  Education.  Only  the  Secretary  of  State  is 
empowered  by  statute  to  examine  and  license  driver  training 
schools  and  their  instructors,  to  assess  licensing  fees,  and  to 
set  standards  for  facilities.  Paragraph  6-419  of  chapter  95£ 
authorizes  the  Secretary  of  State  to  prescribe  by  rule 
"standards   for  the   eligibility,    conduct  and   operation   of  driver 
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training  schools,  and  instructors"  and  to  adopt  other 
reasonable  rules  and  regulations  necessary  to  carry  out  the 
provisions  of  the  Act. 

Rules  promulgated  by  the  Secretary  of  State  under  the  Motor 
Vehicle  Code  (III.  Rev.  Stat.,  1979,  ch.  95*,  par  6-419) 
address  essentially  those  same  subjects  covered  in  State  Board 
of  Education  rules  for  commercial  driving  schools:  classroom 
facilities,  licenses,  course  of  instruction,  qualifications  of 
instructors,  revocation  of  license,  and  hearings  regarding 
cancellation  of  license.  Problems  of  overlap  are  compounded 
by  conflicting   requirements  within  the  two  sets  of  rules. 

Nowhere  in  the  statutes  pertaining  to  the  Driver  Education  Act 
or  Commercial  Driver  Training  Schools  is  there  the  requirement 
or  authorization  for  certification  of  private  driving  schools  by 
the  State  Board  of  Education.  Statutory  authority  for 
licensing,  as  well  as  for  rulemaking  and  enforcement  in  regard 
to  commercial  driver  training  schools  is  vested  in  the  Secretary 
of  State.  Because  of  this,  rules  regarding  these  schools 
promulgated  by  the  State  Board  of  Education  appear  to  be 
unauthorized  and  unwarranted. 

Therefore,  the  Joint  Committee  objects  to  Article  V,  Commercial 
Schools,  because  the  Board  lacks  statutory  authority  to 
promulgate  these  rules. 


Date  Agency   Response   Received:      January  26,    1983 
Nature  of  Agency   Response:      Modified  to  Meet  Objection 


Rules    and    Regulations    in     Relation    to    Private    Business    and    Vocational 
Schools 


Basis  of  Review:     Five  Year/Education  and  Cultural   Resources: 

Vocational  and   Professional   Education 


Joint  Committee  Objection:      October  13,    1982 
Specific  Objection: 


Section    160.620    of    the    Secretary    of    State's    "Rules    on    Rules' 
provides: 

Rules  shall  not  unnecessarily 
repeat  statutory  language. 

Whenever  it  is  necessary  to  repeat 
or  paraphrase  statutory  language 
in  a  rule,  it  shall  be  typewritten 
in   italic  or  distinguishing   type. 
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The  "Rules  and  Regulations  in  Relation  to  Private  Business  and 
Vocational  Schools"  are  in  a  large  part  repetition  of  the 
statutes  they  are  intended  to  implement.  Wording  in  well  over 
half  of  the  rules  in  the  set  is  taken  directly  from  the  statutes, 
without  further  amplification  for  the  benefit  of  those  subject  to 
regulation  by  the  State  Board  of  Education. 

The  issue  of  the  use  of  statutory  language  was  raised 
repeatedly  in  questions  posed  by  the  Joint  committee  staff.  In 
all  cases,  the  State  Board  stated  its  belief  in  the  necessity  for 
repeating  statutory  language  and  its  preference  for  retaining 
such  language  in  rules.  The  Board  readily  agreed  to  place 
statutory  language  in  distinguishing  type,  as  required  by  the 
Secretary  of  State's  "Rules  on  Rules."  However,  this 
provision  is  clearly  intended  to  be  employed  in  those 
exceptional  instances  where  statutory  language  is  absolutely 
required  for  the  public's  understanding  of  its  rights  and 
obligations  under  the  law.  It  does  not  appear  that  the 
provision  for  the  use  of  statutory  language  could  be  applied 
with  propriety  to  the  bulk  of  rules  in  one  set. 

Paragraph  150  of  the  Act  relating  to  business  and  vocational 
schools  charges  the  Board  to  make  and  enforce  rules  for  the 
administration  of  the  Act.  This  charge  has  been  only  partially 
carried  out  by  the  Board,  which  has  in  many  instances 
promulgated  statutory  language  as  rules.  It  seems  evident 
that  the  legislature  intended  that  there  be  two  complementary 
documents,  statutes  and  rules,  to  enhance  public 
understanding  in  regard  to  business  and  vocational  schools. 
In  order  to  fulfill  this  legislative  intent,  it  would  seem 
appropriate  for  the  State  Board  of  Education  to  amend  its 
current  practice  regarding  the  use  of  statutory  language  in 
rules.  Therefore,  the  Joint  Committee  objects  to  the  "Rules 
and  Regulations  in  Relation  to  Private  Business  and  Vocational 
Schools." 


Date  Agency   Response  Received:      January  26,    1983 
Nature  of  Response:      Modified  to  Meet  Objection 


Rule   2.02(2)   of  the  State   Board  of  Education's   "Rules  and    Regulations   in 
Relation  to  Private  Business  and  vocational   Schools" 


Basis  of  Review:     Five  Year/Education  and   Cultural   Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:      October  13,    1982 

Specific  Objection: 
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Rule   2.02,    which    is   taken    verbatim   from   the   statute,  provides 

a     list     of    commitments     that     must     be     contained     in  schools' 

applications  for  certificates  of  approval.  Rule  2.02(2)  requires 
applicants: 

To  provide  a  surety  company 
bond,  written  by  a  company 
authorized  to  do  business  in  this 
State,  for  the  protection  of  the 
contractual  rights  of  students  in 
an  amount  not  to  exceed  $50,000 
except  under  exceptional 

circumstances  upon  the  order  of 
the  Superintendent.  In  lieu  of 
bond  the  applicant  may  deposit 
with  the  State  Treasurer  the  sum 
of  $50,000  in  cash  or  securities  as 
may  be  approved  by  the  Super- 
intendent. 

The  State  Board  has  explained  an  "exceptional  circumstance" 
which  would  require  a  bond  in  excess  of  $50,000  would  include 
a  situation  in  which  there  is  an  extremely  poor 
assets-to-iiabilities  ratio  coupled  with  prepaid  tuition  in  excess 
of  the  amount  of  the  bond.  The  Board  cites  as  example  a 
school  with  assets-to-liabilities  ration  of  .8  to  1,  and  prepaid 
tuition  of  $75,000;  such  a  school  would  be  required  to  have  a 
bond  of  at  least  $75,000.  The  State  Board  has  indicated, 
however,  that  it  does  not  consider  it  necessary  to  define 
"exceptional  circumstances"  in  the  rule,  or  to  list  its  standards 
and  guidelines  for  determining  when  "exceptional 
circumstances"        exist.  Section        4.02        of        the        Illinois 

Administrative  Procedure  Act  requires  that  each  rule  which 
implements  a  discretionary  power  include  the  standards  by 
which  the  discretion  will  be  exercised.  Clearly,  this  rule 
indicates  discretion  in  determining  whether  additional  bonding 
requirements  are  to  be  imposed. 

In  addition.  Section  7.04  of  the  IAPA  provides  that  one  of  the 
functions  of  the  Joint  Committee  is  the  "promotion  of  adequate 
and  proper  rules  by  agencies  and  an  understanding  on  the 
part  of  the  public  respecting  such  rules."  It  appears  that  the 
mandate  of  the  Act  in  regard  to  clarity  is  not  fulfilled  in  Rule 
3.03(3)  since  the  Board's  policy,  which  as  apparently  been 
explained  clearly  in  conference,    is  not  included  in  the  rule. 

For  those  reasons  the  Joint  Committee  objects  to  the  rule. 


Date  Agency   Response   Received:      January  26,    1983 
Nature  of  Agency   Response:     Modified  to  Meet  Objection 
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Rule  2.11.02  of  the  State   Board  of  Education's   "Rules  and   Regulations   in 
Relation  to  Private  Business  and  Vocational  Schools" 


Basis  of  Review:     Five  Year/Education  and  Cultural   Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:     October  13,   1982 

Specific  Objection: 

Rule  2.11  .02   provides: 

The  school  may  establish  policies 
and  procedures  for  students  to 
demonstrate  competency  and 

proficiency  to  take  advanced 
courses.  Such        policies        and 

procedures  shall  be  filed  with  the 
Superintendent. 

Wording  of  the  rule  indicates  that  the  establishment  of  policies 
and  procedures  for  student  demonstration  of  competency  and 
proficiency  is  optional.  However,  in  discussing  the  rule,  State 
Board  representatives  stated  that  the  Board  "requires  that 
policies  be  filed  so  that  they  can  be  reviewed  and  to  determine 
that  the  policy  has  been  developed."  The  practice  of 
requiring  that  policies  be  filed  and,  by  implication,  that  they 
first  be  developed  is  not  clearly  reflected  in  the  rule,  because 
of  the  phrase  "may  establish  policies  and  procedures." 

Further,  it  appears  that  approval  or  disapproval  of  such 
school  policies  is  practiced  by  the  Board  which,  according  to 
its  representatives,  "reviews  all  school  policies  to  determine 
reasonable  accomplishment  of  the  objective  for  which  the  policy 
is  required."  In  this  case,  it  is  necessary  that  the  rule 
include  standards  for  Board  approval  of  policies  and 
procedures  submitted   for  review. 

State  Board  representatives  have  stated  that  they  are  unable 
to  make  any  commitment  to  amend  the  rule  in  order  to  comply 
with  the  mandates  for  accuracy  in  regard  to  current  practice 
and  for  standards  for  the  exercise  of  discretionary  power. 
Therefore,   the  Joint  Committee  objects  to   Rule  2.11.02. 


Date  Agency   Response  Received:      January  26,    1983 
Nature  of  Agency   Response:      Modified  to  Meet  Objection 


Rule    2.04    of    the    State    Board    of   Education's    "Rules    and    Regulations    to 
Private  Business  and  Vocational  Schools" 
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Basis  of  Review:     Five  Year/ Education  and  Cultural    Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:      October  13,    1982 

Specific  Objection: 


Rule  2.04  prohibits  the  commercial  employment  of  students 
"except  as  may  be  determined  by  the  Superintendent  as 
reasonably  necessary  to  gain  practical  experience."  The  State 
Board  was  asked  how  it  determines  a  "reasonable"  level  of 
commercial  employment,  and  whether  or  not  there  is  a  maximum 
number  of  hours  a  student  may  be  employed.  According  to 
the  Board,  the  Superintendent  considers  "reasonableness"  on  a 
case  by  case  basis,  considering  a  ration  of  class  hours  of 
theory  and  training  to  employment  experience.  These  criteria 
considered  in  making  decisions  regarding  student  employment 
are  not  included  in  the  rule.  Neither  are  maximum  hour  limits 
prescribed,  although  the  rule  implies  the  existence  of  hourly 
limits  for  acceptability. 

The  Board  has  declined  to  include  standards  and  criteria, 
although  the  IAPA  requires  the  standards  be  included  in  rules 
which  implement  discretionary  power.  Because  of  the  the 
failure  of  Rule  2.04  to  include  such  standards,  the  Joint 
Committee  objects  to  the  rule. 


Date  Agency   Response   Received:      January  26,    1983 
Nature  of  Agency   Response:      Modified  to  Meet  Objection 


Rule   2.11(14)    of   the    State    Board   of   Education's    "Rules    and    Regulations 
in   Relation  to  Private  Business  and  Vocational   Schools" 


Basis  of  Review:     Five  Year/Education  and   Cultural   Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:      October  13,    1982 

Specific  Objection: 


Rule  2.11(14),  taken  directly  from  the  statute,  lists  as  a  cause 
for  which  the  Superintendent  may  refuse  to  issue,  renew  or 
may   revoke  certificates  or  licenses: 

Demonstrating  unworthiness  or 
incompetency  to  conduct  a  business 
or   vocational    school    in   any   manner 
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not     calculated     to     safeguard     the 
interests  of  the  public. 

The  Rules  includes  no  standards  or  criteria  to  be  used  in 
administering  this  provision  nor  for  defining  "unworthiness"  or 
"incompetency."  The  rule  gives  no  meaningful  guidelines  to 
indicate  to  those  licensed  what  actions  will  be  cause  for 
revocation  of  the  license.  In  view  of  the  serious  consequences 
of  such  an  action  —  especially  to  those  who  have  already 
invested  substantial  sums  of  money,  and  whose  livelihood 
depends  on  the  operation  of  such  schools  —  it  seems  that 
fairness  requires  that  the  State  Board  indicate,  with  a  great 
deal  more  specificity,  what  it  considers  "unworthiness," 
"incompetency"  and  "actions  not  calculated  to  safeguard  the 
public  interest." 

When  questioned  concerning  this  provision,  the  State  Board 
stated  that  it  has  not  been  called  upon  to  invoke  this  provision 
of  the  requirement  and  considers  the  rule  adequate  as  it  is 
written.  However,  the  Board  explained  that,  if  called  upon, 
circumstances  such  as  those  identified  in  Rule  2.11  as  cause 
for  refusal  to  issue,  renew  or  to  revoke  certificates  or  permits 
would  provide  the  basis  for  any  such  decision.  If  the  causes 
listed  are  those  which  would  apply  to  this  rule,  the  provision 
is  redundant,  and  should  be  deleted.  If  it  is  retained,  the 
rule  should  be  amended  to  include  the  specific  standards  and 
criteria  to  be  employed  in  its  administration,  as  well  as  more 
clear  definitions  of  causes  for  refusal  to  issue,  renew,  or  to 
revoke  licenses. 


Date  Agency   Response  Received:      January  26,    1983 
Nature  of  Agency   Response:     Modified  to  Meet  Objection 


Rule    3.02    of   the    State    Board    of    Education's    "Rules    and    Regulations    in 
Relation  to  Private  Business  and  Vocational   Schools" 


Basis  of  Review:     Five  Year/Education  and  Cultural    Resources: 

Vocational  and  Professional   Education 

Joint  Committee  Objection:      October  13,    1982 

Specific  Objection: 

Rule  3.02,   taken  directly  from  the  Act,   provides 

Whenever  required  by         the 

Superintendent,  each  solicitor  shall 
provide  a  surety  company  bond  for 
the     protection     of    the     contractual 
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rights  of  students  in  the  amount  of 
$2,000,  except  under  exceptional 
circumstances  up  to  $10,000,  upon 
the  order  of  the  Superintendent. 
The  surety  company  bond  shall  be 
written  by  a  company  authorized  to 
do  business  in  this  State. 

The  rule  does  not  specify  circumstances  under  which  a  bond  in 
the  amount  of  $2,000  would  be  required.  Nor  does  the  rule 
specify  those  exceptional  circumstances  under  which  a  bond  in 
an  amount  of  more  than  $2,000  would  be  required. 

The  State  Board  has  stated  that  under  current  practice  each 
solicitor  is  required  by  the  Board  to  be  covered  by  a  bond. 
This  being  the  case,  the  rule  should  so  state,  rather  than 
indicate  that  the  Superintendent  requires  a  bond  only  when  he 
considers  it  warranted. 

The  State  Board  has  stated  in  conference,  that  the  exceptional 
circumstances  under  which  a  higher  bond  might  be  required  of 
a  solicitor  could  be  an  unfavorable  assets-to-liability  ratio. 
While  this  provision  of  the  ruies  has  not  been  used,  in  the 
event  that  it  is  retained,  the  inclusion  of  the  standards  and 
criteria  to  be  employed  on  the  occasion  of  its  use  is  required. 

For  the  above  reasons,  the  Joint  Committee  objects  to  Rule 
3.02. 


Date  Agency   Response   Received:      January  26,    1983 
Nature  of  Agency   Response:     Modified  to  Meet  Objection 


Rule  4.03.06  of  the  State   Board  of  Education's   "Rules  and   Regulations   in 
Relation  to  Private   Business  and  Vocational   Schools" 


Basis  of  Review:     Five  Year/Education  and   Cultural    Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:      October  13,    1982 

Specific  Objection: 


Rule  4.03.06  provides  that  tuition  for  students  attending  a 
particular  vocational  school  is  to  be  uniform  "except  for 
approved  discounts  which  may  be  given  for  quantity  or  group 
enrollment  .  .  .  ."  The  rule  includes  no  standards  for 
approval  of  discounts.  The  State  Board  has  explained  that  it 
approves  any  discount  plan  if,  after  review  the  Board 
determines    that    the    plan     is    available    to    all    students.       This 
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standard  should  be  embodied  in  the  rule,  in  compliance  with 
the  mandate  of  Section  4.02  of  the  IAPA.  The  Board  does  not 
agree  with  the  necessity  for  its  inclusion,   however. 

Because  the  rule  does  not  meet  the  mandate  of  the  IAPA  to 
include  standards  for  the  exercise  of  discretionary  power,  the 
Joint  Committee  objects  to  Rule  4.03.06. 


Date  Agency  Response  Received:     January  26,   1983 
Nature  of  Agency   Response:     Modified  to  Meet  Objection 


Rule  4.05.03  of  the  State  Board  of  Education's   "Rules  and   Regulations   in 
Relation  to  Private  Business  and  Vocational  Schools" 


Basis  of  Review:     Five  Year/Education  and  Cultural   Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:     October  13,    1982 

Specific  Objection: 

Rule  4.05  outlines  minimum  standards  for  program  approval. 
Rule  4.05.03   states: 

An  in-residence  school  shall 
provide  the  Superintendent  a 
course  outline  with  the  specific 
clock  hours  required  for  the 
completion  of  each  unit  of 
instruction.  Its  program  shall  be 
organized  according  to  accepted 
principles  of  in-residence 

instruction. 

The  State  Board  was  asked  what  specific  "accepted  principles" 
apply  to  this  rule,  and  the  Board  indicated  that  principles  of 
curriculum  construction  found  in  textbooks  on  curriculum 
design  are  accepted.  Elements  of  course  construction  would 
include  such  things  as  structure,  scope,  sequence,  units,  and 
objectives.  It  appears  that  these  elements  may  constitute  the 
standards  upon  which  the  course  outlines  are  approved, 
although  they  are  somewhat  inadequate  standards  because  they 
do  not  give  any  specific  information  as  to  how  the  listed 
criteria  are  to  be  applied. 

Because  these  factors  constitute  the  standards  and  criteria  on 
which  acceptance  is  based,  they  are  required  by  the  IAPA  to 
be  included  in  the  rule  which  implements  discretionary  power. 
The     Board     believes     the     current     wording     of     the     rule     is 
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adequate  for  informing  those  persons  subject  to  these 
regulations.  For  this  reason,  the  Joint  Committee  objects  to 
Rule  4.05.03. 


Date  Agency   Response   Received:      January  26,    1983 
Nature  of  Agency   Response:      Modified  to  Meet  Objection 


Ruie   4.05.10  of  the  State   Board  of  Education's   "Rules  and    Regulations  in 
Relation  to  Private  Business  and  Vocational  Schools" 


Basis  of  Review:     Five  Year/Education  and  Cultural   Resources: 

Vocational  and  Professional   Education 

Joint  Committee  Objection:      October  13,    1983 

Specific  Objection: 


Rule  4.05.10  provides  that  "the  Superintendent  may  require 
the  school  to  establish  performance  objectives  for  specific 
courses  of  study,"  (emphasis  added)  but  does  not  stipulate 
circumstances  under  which  the  Board  requires  the 
establishment  of  performance  objectives.  When  asked  under 
what  circumstances  a  school  might  be  required  to  do  so,  the 
Board  stated  that  it  suggests,  but  dees  not  require,  that 
performance  objectives  be  established.  If  this  is  the  general 
policy  of  the  Board,  it  should  be  so  stated  in  the  rules.  Rule 
4.05.10,  as  it  is  currently  written,  indicates  that  establishment 
of  performance  objectives  may  be  required,  rather  than  merely 
suggested.  The  Board  prefers  to  retain  the  current  wording 
of  the  rule  in  order  to  cover  any  situation  indicating  the  need 
to  require,  rather  than  advise,  the  establishment  of 
performance  objectives. 

If  the  rule  is  to  be  retained  with  the  current  term  "may 
require,"  the  rule  must  then  include  standards  by  which  the 
power  is  to  be  exercised.  As  presently  constructed,  Rule 
4.05.10  does  not  fulfill  the  mandate  of  the  IAPA,  and 
therefore,   the  Joint  Committee  objects  to   Rule  4.05.10. 


Date  Agency   Response   Received:      January  26,    1983 
Nature  of  Agency   Response:      Repealed   to  Meet  Objection 

Rule   4.06.08   of  the   State   Board   of  Education's   "Rules  and    Regulations   in 
Relation   to   Private   Business  and   Vocational   Schools" 
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Basis  of  Review:     Five  Year/ Education  and  Cultural   Resources: 

Vocational  and  Professional  Education 

Joint  Committee  Objection:     October  13,   1982 

Specific  Objection: 


Rule  4.06.08  provides  that  "the  Superintendent  may  request 
the  school  to  provide  its  tables  used  in  calculating  student 
refunds." 

The  Board  was  asked  under  what  specific  circumstances  such 
information  is  requested  and  whether  or  not  tables  are  subject 
to  approval.  The  Board  replied  that  it  actually  requires  that 
each  school  file,  with  its  annual  application,  a  copy  of  its  table 
for  computing  student  refunds.  The  Board  further  indicated 
that  these  tables  must  meet  the  criteria  set  forth  in  Rules 
4.06.09,  4.06.10,  4.06.11,  and  4.06.12,  which  directly  follow 
the  above  rule. 

Rule  4.06.08  appears  misleading  in  that  it  provides  that  tables 
used  in  calculating  refunds  "may  be  required,"  when  in  fact, 
these  are  routinely  required.  The  rule  should  clearly  state 
the  policy  of  the  Board,  which  is  that  such  tables  are  required 
to  be  filed. 

One  of  the  functions  of  the  Joint  Committee  is  the  "promotion 
of  adequate  and  proper  rules  by  agencies  and  an 
understanding  on  the  part  of  the  public  respecting  such 
rules."  Among  the  criteria  for  review  is  the  question  of 
whether  or  not  rules  are  accurate  in  regard  to  agency  policy. 
It  appears  that  the  mandate  of  the  IAPA  in  regard  to  clarity 
and  accuracy  is  not  fulfilled  in  Rule  4.06.08.  Therefore,  the 
Joint  Committee  objects  to  the  rule. 


Date  Agency   Response   Received:      January  26,    1983 
Nature  of  Agency   Response:     Modified  to  Meet  Objection 

Rules    and     Regulations    for    the    Administration    of    Vocational     Education 
Programs 

Basis  of  Review:     Five  Year/Education  and  Cultural    Resources: 

Vocational  and  Professional   Education 

Joint  Committee  Objection:      October  13,    1982 

Specific  Objection: 
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Throughout  the  Rules  and  Regulations  for  the  Administration 
of  Vocational  Education  Programs,  references  are  made  to 
various  federal  Acts  with  which,  as  the  rules  state,  applicants 
and  their  programs  must  comply* 

Article  I,  Sections  101.3  and  101.5(8)  reference  the  federal 
Vocational   Education  Act; 

Article  III,  Sections  103.6(1),  103.6(5),  and  103.6(6)  reference 
the  Vocational   Education  Act; 

Article  III,  Section  103.6(6)  references  the  Civil  Rights  Act  of 
1964; 

Article  III,  Section  103.6(7)  references  the  Elementary  and 
Secondary  Education  Act  of  1965; 

Article  III,  Section  103.6(8)  references  the  Education  of  the 
Handicapped  Act; 

Article  III,  Section  103.6(9)  references  the  Elementary  and 
Secondary  Education  Act; 

Article  III,  Section  103.6(11)  references  the  Rehabilitation  Act 
of  1973; 

Section  IX,  Section  109.5  references  the  Education  of  the 
Handicapped  Act; 

Article  IX,  Section  109.7  references  the  Comprehensive 
Employment  and  Training  Act; 

Article  XIV,  Section  114.1(2)  references  the  Vocational 
Education  Act; 

Article  XXII,  Section  122.5(5)  references  the  Civil  Rights  Act 
of  1964. 

In  only  one  of  these  instances  (Article  III,  Section  103.11)  is 
the  citation  to  the  United  States  Code  for  the  Act  in  question 
provided.  The  State  Board  was  asked  to  provide  Code 
citations  for  each.  The  Board  replied  that  it  considers  the 
citations  by  title  as  they  appear  to  be  adequate  for  those  who 
must  adhere  to  the  rules.  It  has  declined  to  provide  in  the 
rules  the  United  States  Code  citations  although  inclusion  of 
this  information  would  be  of  considerable  assistance  to  public 
understanding  of  the  rules.  One  should  not  need  to  be  an 
attorney  to  be  able  to  identify  and  locate  federal  acts  with 
which  the  rules  require  applicants  and   programs  to  comply. 

One  of  the  functions  of  the  Joint  Committee  is  to  promote 
public  understanding  of  agency  rules.  Failure  of  the  Board  to 
provide  citations  to  the  United  States  Code  for  federal  acts 
referenced      in      its      rules      impedes,      rather      than      promotes, 
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understanding  on  the  part  of  the  public.  Therefore,  the  Joint 
Committee  objects  to  the  "Rules  and  Regulations  for  the 
Administration  of  Vocational  Education  Programs." 


Date  Agency   Response  Received:     January  26,   1983 
Nature  of  Agency  Response:     Modified  to  Meet  Objection 

Article    II,    Section    102.5    of   the    State    Board   of   Education's    "Rules   and 
Regulations  for  the  Administration  of  Vocational  Education  Programs^ 

Basis  of  Review:     Five  Year/Education  and  Cultural   Resources: 

Vocational  and  Professional  Education 

Joint  Committee  Objection:     October  13,   1982 

Specific  Objection: 


Article  II,  Section  102.5,  "Allocation  of  funds  by  Formula 
Reimbursement,"  provides  that  vocational  education  funds 
allocated  by  the  State  Board  of  Education  to  support  programs 
of  local  educational  agencies  will  be  allocated  on  the  basis  of  a 
general  distribution  formula.  The  final  paragraph  of  the  rule 
which  deals  with  claims  of  educational  institutions  for  formula 
reimbursement,  states  that  "such  claims  will  be  determined  as 
of  the  claim  date  and  are  subject  to  a  percentage  proration  of 
available  funds  by  funding  source,  by  program  purpose,  or  in 
such  other  manner  consistent  with  federal  or  state  law  as  may 
be  deemed  necessary  by  the  State  Board  of  Education." 
(Emphasis  added. ) 

The  Board  was  asked  what  other  methods,  if  any,  have  been 
deemed  necessary.  The  Board  replied  that  no  additional 
methods  have  been  needed,  but  that  the  inclusion  of  the 
phrase  "or  in  such  other  manner  consistent  with  federal  and 
state  law  as  may  be  deemed  necessary  by  the  State  Board  of 
Education"  is  necessary  to  permit  the  State  Board  to  comply 
with  federal  requirements  which  change  frequently  as  new 
interpretations  of  the  federal   regulations  are  issued. 

In  the  event  that  changes  in  federal  regulations  require 
change  in  the  state  rules  under  conditions  which  preclude 
compliance  with  the  general  rulemaking  requirements  of  the 
IAPA,  the  Board  has  the  option  of  using  peremptory 
rulemaking  as  provided  by  Section  5.03  of  the  IAPA.  In  the 
event  federal  regulations  require  immediate  changes  that  do  not 
come  within  Section  5.03,  the  Board  can  use  the  emergency 
rulemaking  provisions  of  Section  5.02.  These  provisions  makes 
it  unnecessary,  as  well  as  improper,  to  include  phrases  meant 
to  permit  compliance  with  changing   federal   requirements. 
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Moreover,  it  seems  apparent  that  the  quoted  phrase  does  not 
restrict  methods  of  claim  determination  to  that  required  by 
federal  law,  since  there  is  an  obvious  discretionary  power  to 
make  determinations  which  are  consistent  with  current  federal 
law.  To  the  extent  that  such  methods  are  employed,  they 
should  be  set  forth  in  the  rule. 

As  to  that  portion  of  the  phrase  which  refers  to  state  law,  it 
seems  apparent  that  any  change  in  state  law  which  would 
affect  these  rules  would  be  a  matter  about  which  the  Board 
would  be  well  informed,  and  thus  able  to  reflect  appropriately 
in  the  rules. 

In  addition,  the  inclusion  of  the  phrase,  "as  may  be  deemed 
necessary"  implies  the  existence  of  methods  or  criteria  other 
than  those  specified  in  the  rule.  However,  no  other  such 
method  of  claim  determination  is  employed  currently,  according 
to  State  Board  of  Education  representatives.  Thus  the  rule 
fails  to  accurately  reflect  agency  practice. 

For  these  reasons,  the  Joint  Committee  objects  to  Article  II, 
Section  102.5  of  the  "Rules  and  Regulations  for  the 
Administration  of  Vocational   Education   Programs." 


Date  Agency   Response  Received:     January  26,    1983 
Nature  of  Agency   Response:      Modified  to  Meet  Objection 

Article   III,   Section   103.6(4)   of  the  State  Board  of  Education's   "Rules  and 
Regulations  for  the  Administration  of  Vocational   Education   Programs" 

Basis  of  Review:     Five  Year/Education  and  Cultural   Resources: 

Vocational  and   Professional   Education 

Joint  Committee  Objection:      October  13,    1982 

Specific  Objection: 


Article  III,  Section  103.6(4)  requires  that  "annual  applications 
of  a  local  education  agency  shall  contain  the  following 
assurances  ...  (4)  that  the  qualifications  of  staff  responsible 
for  carrying  out  the  proposed  program  meet  the  minimum 
requirements  of  the  State  Board  of  Education  and  other 
applicable  minimum  qualifications  and  requirements  established 
by  State  law  and  by  regulatory  agencies."  The  rule  contains 
no  citations  to  applicable  statutes  or  rules  stating  qualifications 
which  apply,  and  thus  it  fails  to  provide  those  subject  to  the 
rule  with  necessary  information. 

When  the  State  Board  was  asked  to  be  more  specific  as  to  what 
"other    applicable    qualifications"    apply,    the    Board    stated    that 
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minimum  qualifications  for  instructional  staff  in  certain 
programs  are  set  forth  in  regulations  promulgated  by  specific 
agencies  other  than  the  State  Board  of  Education,  and  that 
these  need  not  be  included  in  Board  of  Education  rules. 
However,  such  a  response  ignores  the  fact  that  it  is  the  Board 
which  possesses  the  expertise  to  know  what  other  statutes  and 
regulations  are  applicable.  If  the  Board,  in  fact,  monitors 
compliance  with  this  other  requirement,  as  the  rule  would  seem 
to  mandate,  the  Board  must  know  what  other  statutes  and 
rules  apply. 

One  of  the  functions  of  the  Joint  Committee  is  to  promote 
public  understanding  of  agency  rules.  Failure  of  the  Board  to 
specify  what  minimum  qualifications  must  be  attested  to 
impedes,  rather  than  promotes,  public  understanding  of  the 
rules. 

Because  necessary  information  is  absent  from  the  rule,  the 
Joint  Committee  objects  to  Article  III,  Section  103.6(4)  of  the 
"Rules  and  Regulations  for  the  Administration  of  Vocational 
Education   Programs." 


Date  Agency   Response  Received:     January  26,   1983 
Nature  of  Agency   Response:     Modified  to  Meet  Objection 


Article    IV,    Section    104.3   of   the    State    Board   of   Education's    "Rules   and 
Regulations  for  Administration  of  Vocational   Education   Programs" 


Basis  of  Review:     Five  Year/Education  and  Cultural    Resources: 

Vocational  and  Professional   Education 

Joint  Committee  Objection:      October  13,    1982 

Specific  Objection: 

Article   IV,    Section   104.3   provides  in  the  second   paragraph: 

Applications  for  reimbursement 
shall  be  itemized  in  such  detail  and 
shall       be       supported       by       such 

documentary evidence or 

information  as  the  State  Board  of 
Education  may  require  in  each 
specific  instance  of  funding  to 
assure  proper  accounting  of  public 
funding.    (Emphasis  added.) 

The   rule  fails  to  specify  documentary  evidence,   or  examples  of 
types  of  evidence  which   may   be   required   and,    therefore,    does 
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not  provide  those  subject  to  the  rule  with  the  information 
necessary  to  fulfill  requirements.  Nor  does  the  rule  provide 
any  meaningful  standards  used  by  the  Board  to  determine  the 
type  of  documentary  evidence  which  it  may  require. 

State  Board  of  Education  representatives  have  stated  that  it  is 
not  feasible  to  list  in  this  regulation  all  of  the  conceivable 
types  of  documents  which  would  suffice  for  this  purpose. 
While  it  may  not  be  able  to  provide  an  all  inclusive  list,  it 
does  not  appear  unreasonable  to  require  a  representative  list 
of  the  types  of  evidence  and  information,  along  with  standards 
for  determining  other  types  of  evidence  which  may  be 
required. 

It  is  clear  that  the  rule,  as  written,  implements  a  discretionary 
power.  Section  4.02  of  the  IAPA  requires,  as  a  minimum,  that 
standards  on  the  exercise  of  this  discretion  be  included  in  the 
rule. 

Therefore,  the  Joint  Committee  objects  to  Article  IV,  Section 
104.3  of  the  "Rules  and  Regulations  for  the  Administration  of 
Vocational   Education   Programs." 

Date  Agency   Response   Received:      January  26,    1983 

Nature  of  Agency   Response:      Modified  to  Meet  Objection 


Article    IV,    Section    104.6    of   the    State    Board    of    Education's    "Rules    and 
Regulations  for  Administration  of  Vocational   Education   Programs" 


Basis  of  Review:     Five  Year/Education  and   Cultural   Resources: 

Vocational  and   Professional   Education 


Joint  Committee  Objection:      October  13,    1982 
Specific  Objection: 


Rule  104.6  provides  that  fiscal  audits  will  be  conducted  on 
local  educational  agencies  upon  "(1)  recommendations  for  such 
audits  by  State  Board  of  Education  staff,  and  (2)  requests  for 
such  audits  by  the  local  educational  agency."  When  the  State 
Board  was  asked  what  standards  were  used  for  the  granting  of 
requests  for  audits,  the  Board  stated  that  all  requests  for 
audits  will  be  honored  "as  time  permits,  without  regard  to 
standards  or  criteria,"  and  that  requests  for  special  audits  are 
too  rarely  received  to  warrant  standards  in  regard  to  them. 
It  is  the  Board's  belief  that  the  rule  is  adequate  as  it  is 
currently   written. 

The  Board's  response  ignores  the  impact  which  an  audit  may 
have    on    a    local    agency.      While    it    is    hoped    that    such    audits 
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would  be  recommended  by  Board  staff  only  upon  reasonable 
grounds,  the  unrestricted  discretion  reflected  in  the  present 
rule  allows  for  the  arbitrary  imposition  of  the  audit  provision, 
and  allows  the  audit  to  be  used  as  a  tool  of  harassment. 

Because  the  recommendation  for  audits  by  State  Board  staff 
clearly  indicates  the  exercise  of  discretionary  power,  standards 
by  which  the  power  is  exercised  must  by  law  be  included  in 
the  rule.  Section  4.02  of  the  IAPA  requires  that  such 
standards  be  included.  Article  IV,  Section  104.6  does  not 
fulfill  the  IAPA  mandate  in  this  regard,  and  therefore,  the 
Joint  Committee  objects  to  Article  IV,  Section  104.6  of  the 
"Rules  and  Regulations  for  the  Administration  of  Vocational 
Education  Programs." 


Date  Agency   Response  Received:     January  26,   1983 
Nature  of  Agency  Response:     Modified  to  Meet  Objection 

Article   V,    Section    105.1    of   the    State    Board    of    Education's    "Rules    and 
Regulations  for  Administration  of  Vocational   Education  Programs" 

Basis  of  Review:     Five  Year/ Education  and  Cultural   Resources: 

Vocational  and  Professional  Education 

Joint  Committee  Objection:     October  13,   1982 

Specific  Objection: 

Article  V,   Section   105.1   states: 

Local  educational  agencies 

receiving  funds  allocated  by  the 
State  Board  of  Education  for 
support  of  vocational  education 
programs  and  activities  shall 
submit  such  fiscal  and  statistical 
reports  as  may  be  required  by  the 
State  Board  of  Education. 

The  State  Board  was  asked  what  specific  reports  may  be 
required,  and  under  what  circumstances.  The  Board  explained 
that  reports  referenced  in  the  regulation  are  those  required 
for  the  Federal  Vocational  Education  Data  System  and  are 
subject  to  change  on  an  annual  basis.  These  reports  are 
required  as  a  condition  of  federal  funding. 

The  rule  as  it  is  written,  does  not  reflect  the  policy  as  stated 
by  the  Board,  and  in  that  respect  fails  to  include  relevant 
agency  policy. 
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Moreover,  the  rule,  as  written,  allows  unlimited  agency 
discretion  in  requiring  fiscal  and  statistical  reports,  without 
guidelines  for  the  exercise  of  that  discretion.  Since  the  Board 
has  indicated  that  it  exercises  no  discretion,  but  requires  only 
federally   required   reports,   the  rule  should  so  indicate. 

Because  it  appears  that  the  reports  that  are  required  federally 
change  only  annually,  it  does  not  seem  unreasonable  to 
incorporate  the  federal  requirements,  by  reference  if  possible 
under  Section  6.01(6)  of  the  IAPA,  or  directly,  into  these 
rules. 

The  rule  fails  to  fully  inform  those  subject  to  its 
prescriptions,  in  that  it  does  not  identify  reports  which  will  be 
required  of  them.  On  this  basis,  the  Joint  Committee  objects 
to  Article  V,  Section  105.1  of  the  "Rules  and  Regulations  for 
the  Administration  of  Vocational   Education  Programs." 


Date  Agency   Response   Received:      January  26,    1983 
Nature  of  Agency   Response:      Modified  to  Meet  Objection 


STATEMENTS  OF   RECOMMENDATION 
FROM   REVIEW  OF   EXISTING    RULES 


Code  Departments 

Fee  Structure  for  Falconry   Licensing 

Joint  Committee   Recommendation:      December  16,    1982 
Specific   Recommendation: 


Section  2.4  of  the  Wildlife  Code  of  1971  defines  a  "bird  of 
prey"  as  all  species  of  owls,  falcons,  hawks,  kites,  harriers, 
ospreys,  and  eagles.  It  also  provides  that  it  is  illegal  to  take 
or  possess  a  bird  of  prey  without  first  obtaining  a  license  from 
the  Department.  All  applicants  for  such  a  license  must  be  18 
years  of  age  or  older.  The  initial  fee  for  a  falconry  license  is 
$25.00,   and  the  renewal   fee  is  $10.00. 

In  response  to  Joint  Committee  questions,  the  Department 
stated  that  revenues  generated  through  issuance  of  both  new 
and  renewal  licenses  amounted  to  approximately  $875  in  1980 
and  $905  in  1981.  The  Department  estimates  that  it  costs 
approximately  $6,500  per  year  to  regulate  the  falconry 
program. 
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In  the  last  two  years,  revenues  generated  through  fees  have 
amounted  to  less  than  15%  of  the  costs  of  administration. 
Section  2.4  of  the  Act  was  last  amended  in  1979  when  the 
renewal  fee  was  raised  from  $5.00  to  $10.00.  However,  even 
this  recent  fee  increase  has  done  little  to  offset  the  estimated 
costs  of  regulating  the  program.  It  may  be  fiscally  more 
responsible  for  license  holders  and  candidates  to  bear  a  larger 
share  of  the  administrative  costs  of  the  program,  particularly 
when  individual  fees  are  at  the  relatively  low  levels  of  $10.00 
and  $25.00  It  appears  appropriate  to  re-examine  and  update 
the  fee  structures  set  forth  in  this  section  of  the  Act. 

It  is  recommended,  therefore,  that  the  Department  of 
Conservation  review  its  fee  structure  in  order  to  determine 
whether  fees  should  be  raised,  and  if  so,  to  develop  and 
introduce  legislation  to  implement  such  increases. 

Date  Agency  Response  Received:     January  5,   1983 

Nature  of  Agency  Response:     Agreed  to  Implement  Recommendation 

Fee  Structure  for  Field  Trial   Permits 

Joint  Committee  Recommendation:      December  16,   1982 
Specific  Recommendation: 

Section  2.34  of  the  Wildlife  Code  of  1971  states  that  no  field 
trial  may  be  held  without  a  permit.  The  Department  of 
Conservation  is  authorized  to  designate  dog  training  areas  and 
to  grant  permits  for  all  field  trials.  Applications  for  field 
trials  must  contain  the  date,  location  of  the  grounds  of  the 
trial,  and  the  written  consent  of  the  landowner.  All  fees  and 
regulations  are  to  be  set  by  administrative  order. 

Part  910.20(b)  of  the  Department's  rules  governing  Field  Trials 
Held  on  Properties  Under  the  Jurisdiction  of  the  Department  of 
Conservation  (17  III.  Adm.  Code  Part  910.20(b))  provides  the 
permit  and  fee  structure  for  field  trials  held  on  Department 
properties  and  states: 

Fees      -       Illinois       Department      of 
Conservation  Area 

1)  Pointing  Breed  Field 
Trials  -  $25.00  per  day 
or  part  of  day  $50.00 
maximum  per  field  trial 

2)  All  other  Field  Trials  - 
$12.50    per    day    or    part 
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of     day     $25.00     maximum 
per  field  trial. 

Part  930.20(c)  of  the  Department's  rules  governing  Field  Trials 
on  Private  Lands  (17  ill.  Adm.  Code  Part  930.20(c))  provides 
the  permit  and  fee  structure  for  field  trials  held  on  private 
lands  and  states: 

Fees     -     Private     Land     Field    Trial 
Permits 

1)  Pointing  Breed  Trials 
which  receive  game  birds 
from  the  Department  - 
$20.00  per  day  or  part 
of  day  $40.00  maximum 
per  field  trial. 

2)  All  other  Field  Trials  - 
No  fee 

In  response  to  Joint  Committee  questions,  the  Department 
stated  that  revenues  generated  through  the  administration  of 
the  rules  totaled  $8,770  in  the  last  two  calendar  years.  The 
Department  stated  that  in  FY  1980  alone,  $76,300  was  was 
programmatically  coded  to  the  Field  Trial   Program. 

in  the  last  two  years,  revenues  generated  through  fees  have 
amounted  to  less  than  10%  of  the  costs  of  administration.  Field 
trial  competition  in  Illinois  has  grown  in  great  proportion  in 
the  last  several  years.  To  compete  for  the  $2,000  winner's 
purse  in  the  Illinois  Open,  a  considerable  investment  is 
required.  A  promising  dog  can  sell  for  as  much  as  $2,000, 
and  kennel  boarding  of  a  dog  averages  $200  a  month.  It  costs 
$100  to  enter  a  dog  in  the  Illinois  Open.  Thus,  while  the 
number  of  field  trials  have  risen  in  Illinois  in  recent  years, 
the  fee  structure  has  not  kept  pace  with  the  growth  of  the 
sport.  It  appears  appropriate  to  re-examine  and  update  the 
fee  structures  set  forth  in   the  administrative  orders. 

It  is  recommended,  therefore,  that  the  Department  review  its 
fee  structure  in  order  to  determine  whether  fees  should  be 
raised  to  offset  the  cost  of  operating  the  Field  Trial   Program. 


Date  Agency   Response  Received:      January  5,    1983 

Nature  of  Agency   Response:      Agreed  to   Implement  Recommendation 

Suspension  or   Revocation  of  Commercial   Fishing   Licenses 

Joint  Committee   Recommendation:      November   17,    1982 
Specific   Recommendation: 
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The  Department  of  Conservation  issues  commercial  fishing 
licences  and  contracts  pursuant  to  Sections  5.8  and  5.9  of  the 
Illinois  Fish  Code  (III.  Rev.  Stat.,  1979,  ch.  56,  pars.  5.8 
and  5.9).  Section  850.80  of  the  Department's  "Commercial 
Fishing  in  Lake  Michigan"  provides  for  the  suspension  and 
revocation  of  these  licenses.  Section  850.80,  in  its  entirety, 
states  that 

In  accordance  with  Section  5.19  of 
the  Fish  Code  (III.  Rev.  Stat. 
1979,  ch.  56,  par.  5.19),  a  lack  of 
capacity  to  fulfill  and/or  failure  to 
comply  with  all  provisions  of  the 
Lake  Michigan  commercial  fishing 
license,  Fish  Code  of  Illinois 
pertaining  to  commercial  fishing  on 
Lake  Michigan,  and  this  part  will 
result  in  suspension  or  revocation 
of  the  Lake  Michigan  commercial 
fishing  license.  Suspension  of 
Lake  Michigan  Commercial  fishing 
license  will  be  for  a  period  of  not 
less  than  one  year. 

Section  5.19  of  the  Fish  Code  (III.  Rev.  Stat.  1979,  ch.  56, 
par.  5.19)  simply  authorizes  the  Department  to  revoke  or 
refuse  to  issue  licenses  to  persons  who  violate  the  Code  or  the 
rules,  or  who  use  misrepresentation  in  obtaining  a  license.  It 
provides  no  specific  procedures  governing  such  revocation  or 
refusals.  These  things  have  been  left  to  the  Department  to 
determine.  Unfortunately,  Section  850.80  is  the  only  provision 
in  the  Department's  rules  which  addresses  this  subject  and  it 
is  nearly  as  general  as  the  statutory  provision  from  which  it 
emanates. 

Section  16(c)  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.,  1979,  ch.  127,  par.  1016(c))  requires  that  "(n)o 
agency  shall  revoke,  suspend,  annul,  withdraw,  amend 
materially  or  refuse  to  review  any  valid  license  without  first 
giving  written  notice  to  the  licensee  of  the  facts  or  conduct 
upon  which  the  agency  will  rely  to  support  its  proposed 
action,  and  an  opportunity  for  hearing  in  accordance  with  the 
provisions  of  this  Act  concerning  contested  cases."  Section 
850.80  does  not  explain  the  procedures  involved  with  making 
suspensions  or  revocations,  the  rights  of  contract  holders  to 
hearings,  or  the  procedures  governing  such  hearings.  In 
addition,  Section  850.80  does  not  adequately  explain  the 
circumstances  under  which  a  suspension  or  a  revocation  will  be 
imposed.  It  states  only  that  failure  to  comply  with  the  Fish 
Code       or       Section       850       will       result       in       "suspension       or 

revocation "      No  indication   is  given  of  when   either  of  these 

actions  is  taken. 
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Because  of  the  impact  that  these  suspensions  and  revocations 
have  on  individuals  affected  by  Section  850,  the  Department 
should  explain  as  fully  as  possible  in  its  rules  the  rights  of 
those  individuals  and  the  procedures  involved  with  regard  to 
such  actions.  Some  of  the  confusion  surrounding  suspensions 
and  revocations  has  been  corrected  by  recent  amendments  to 
these  rules;  but  the  problems  addressed  by  this 
recommendation  still  remain.  At  the  very  least,  the 
Department  should  also  explain  the  procedures  by  which 
suspension  and  revocations  are  made;  the  rights  of  contract 
holders  to  notice  and  hearings  in  relation  to  such  actions;  the 
procedures  governing  such  hearings;  and  the  criteria  by  which 
it  decides  to  impose  either  suspensions  or  revocations. 
Therefore,  the  Joint  Committee  recommends  that  the 
Department  amend  Section  850.80  to  include  these  things. 


Date  Agency   Response   Received:      January  5,    1983 

Nature  of  Agency   Response:      Agreed  to   Implement  Recommendation 


Department  of  Corrections 
School   District  #428 

Management     and      Government     of     the      Educational      Programs      of     the 
Department  of  Corrections 


Joint  Committee  Recommendation: 
Specific   Recommendation 


The  Act  creating  the  Department  of  Corrections  School  District 
mandates  promulgation  and  enforcement  of  all  necessary  rules 
for  the  district  schools.  Among  the  rules  required  in  the 
statute  are  rules  for  the  management  and  government  of  the 
schools  of  the  district,  rules  for  the  admission  of  pupils  into 
classes,  regulations  for  planning,  operation  and  evaluation  of 
the  education  program,  and  rules  as  to  enrollment  and 
attendance. 

It  appears  that  there  exists  widely  implemented  Department 
program  policies  not  embodied  in  rules.  In  response  to  Joint 
Committee  questions  regarding  whether  or  not  rules  had  been 
promulgated  pursuant  to  certain  statutory  mandates,  the 
Department  produced  a  copy  of  its  current  policy.  This 
document,  The  Illinois  Program  for  Evaluation,  Supervision  and 
Recognition  of  Corrections  School  District  428,  dated  February 
22,  1980,  embodies  policies  adopted  by  the  Board.  As  stated 
in  its  forward,  the  Illinois  Program  provides  a  framework  for 
meeting  certification  requirements  of  the  State  Board  of 
Education. 
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The  document  contains  detailed  directives  for  carrying  out  the 
educational  programs  of  the  district,  under  chapter  titles  "I 
Recognition  and  Supervision,"  "II  School  Governance,"  "III 
School  District  Administration,"  and  IV  the  Instructional 
Program." 

The  Illinois  Program  for  Evaluation,  Supervision,  and 
Recognition  of  Corrections  School  District  428  has  not  been 
filed  with  the  Secretary  of  State"  in  accordance  with  Section 
7.04  of  the  Illinois  Administrative  Procedure  Act,  although  it 
constitutes  the  policy  under  which  the  school  district 
functions.  Reference  is  made  in  the  body  of  the  document  to 
"these  rules  and  regulations." 

Department  of  Corrections  representatives  agreed  to  the 
promulgation  of  the  The  Program.  However,  there  are  in  the 
document  instances  "o7  divergence  from  statutory  provisions 
which  could  make  it  unacceptable  in  its  present  form. 

In  addition  to  The  Illinois  Program  for  Evaluation,  Supervision, 
and  Recognition  of  Corrections  School  District  428,  there  are 
in  general  use  in  correctional  facilities  other  policy  documents 
which  are  not  on  file  with  the  Secretary  of  State.  Department 
representatives  indicated  that  each  institution  has  its  own 
disciplinary  rules  and  procedures  embodied  in  handbooks  for 
those  institutions.  No  rules  of  general  application  have  been 
promulgated  which  set  forth  standards  and  criteria  for 
expelling  or  suspending  pupils  from  educational  programs, 
although  the  Act  requires  promulgation  of  rules  regarding 
these  matters. 

Section  3.09  of  the  IAPA  defines  "rule"  as  "each  agency 
statement  of  general  applicability  that  implements,  applies, 
interprets,  or  prescribes  law  or  policy."  It  appears  that 
manuals,  policy  documents,  and  handbooks  in  general  use 
within  the  Department  institutions  actually  serve  as  "rules" 
although  they  are  not  currently  filed  with  the  Department's 
Administrative   Regulations. 

Because  of  the  incompleteness  of  rules  promulgated  by  the 
School  Board,  residents  of  correctional  institutions  probably 
could  not  gain  an  understanding  of  their  rights  from  reading 
the  Administrative  Regulations  as  they  are  now  constructed. 
Promulgation  of  rules  required  by  the  IAPA  as  well  as  the  Act 
creating  the  school   district  is,   therefore,    recommended. 


Date  Agency   Response  Received:      January  4,    1983 

Nature  of  Agency   Response:      Agreed  to  Implement   Recommendation 


Organization    of   the    Department    of    Corrections    School    District    #428    and 
the  Educational   Program 
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Joint  Committee   Recommendation:      September  16,    1982 
Specific   Recommendation: 

Section  4.01  of  the  Illinois  Administrative  Procedure  Act 
requires  that  each  agency  maintain  as  rules  the  following: 

1  .  a  current  description  of  the  agency's  organization 
with  necessary  charts  depicting  same; 

2.  the  current  procedures  on  how  the  public  can  obtain 
information  or  make  submissions  or  requests  on 
subjects,    programs,   and  activities  of  the  agency; 

3.  tables  of  contents,  indices,  reference  tables,  and 
other  materials  to  aid  users  in  finding  and  using  the 
agency's  collection  of  rules  currently  in  force;    and 

4.  a  current  description  of  the  agency's  rulemaking 
procedures  with  necessary  flow  charts  depicting 
same. 

None  of  these  required  rules  have  been  filed  concerning  the 
Department  of  Corrections  School  District  #428.  The 
Department  has  charts  depicting  the  organization  of  the  school 
district;  however,  these  documents  are  not  filed  with  the 
Secretary  of  State. 

The  absence  of  the  rules  above  constitutes  a  failure  to  fulfill 
the  mandate  of  Section  4.01  of  the  IAPA.  It  is  recommended, 
therefore,  that  rules  be  promulgated  depicting  the  organization 
of  Department  of  Corrections  School   District  #428. 

Date  Agency   Response  Received:      January  4,    1983 

Nature  of  Agency   Response:  Refused  to   Implement  Recommendation 

Department  of  Labor 

Private  Employment  Agency  Act  -  Applications  for   Licenses 

Joint  Committee   Recommendation:      November  17,    1982 
Specific   Recommendation: 

It  is  immediately  notable  that  the  Department  of  Labor's  Private 
Employment  Agency  Rules  begin  with  a  section  on  the 
revocation  and  suspension  of  licenses,  and  deals  almost 
exclusively    with    that    subject.       There    are    no     rules    on     file 
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regarding  applications  for  licenses,  or  outlining  the  procedure 
for  or  basis  on  which  licenses  are  granted  or  denied.  An 
examination  of  the  Act  indicates,  however,  that  considerable 
discretion  is  reposed  in  the  Department  in  making  an  original 
decision  to  grant  or  deny  a  license. 

Section  1  of  the  Act  relating  to  licensing  of  employment 
agencies  (III.  Rev.  Stat.  1979,  ch.  111,  par.  901),  provides  in 
part: 

Upon  the  filing  of  such 
application,  the  Department  shall 
cause  an  investigation  to  be  made 
as  to  the  character  and  the 
business  integrity  and  financial 
responsibility  of  the  applicant  and 
those  mentioned  in  the  application, 
and  as  to  the  fitness  of  the 
premises       to       be       used.  The 

application  shall  be  rejected  if  the 
Department  shall  find  that  any  of 
the  persons  named  in  the 
application  is  not  of  good  moral 
character,  business  integrity  and 
financial  responsibility,  if  the 
premises  are  unfit  or  if  there  is 
any  good  and  sufficient  reason 
within  the  meaning  and  purpose  of 
this  Act  for  rejecting  such 
application. 

The  Department  was  asked  to  explain  the  procedures  or  rules 
which  apply  to  investigations,  and  the  guidelines  which  are 
used  to  judge  the  character,  business  integrity  and  financial 
responsibility  of  applicants. 

The  Department  indicated  that  the  investigative  procedures  are 
basic  investigative  procedures  for  on  premises  investigations. 
In  addition,  written  interrogatories  and  other  applicant 
volunteered  information  is  used.  As  a  measure  of  financial 
responsibility,  the  applicant's  reported  bank  balance  is 
measured  against  their  reported  anticipated  three  month 
operating  expenses.  The  Department  seeks  to  verify  the 
reported  bank  balance  with  the  applicant's  bank.  Also,  the 
applicant  is  asked   if  he  has  ever  filed  bankruptcy. 

The  Department  indicated  that  "good  moral  character,  business 
integrity  and  financial  responsibility,"  are  measured  by  letters 
of  recommendation,  and  the  evaluation  of  financial  information 
and  records.  The  Department  did  not,  however,  explain  how 
financial  information  and  records  are  evaluated,  or  how  the 
letters  of  recommendation  are  used. 
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Also  not  explained  in  the  rule  is  how  the  Department 
determines  whether  the  premises  of  a  prospective  licensee  are 
unfit,  and  what  other  factors  the  Department  uses  in 
determining  whether  there  are  "any  good  and  sufficient 
reason(s)  within  the  meaning  and  purpose  of  this  Act  for 
rejecting  such  application." 

The  foregoing  discussion  clearly  indicates  that  the  Department 
has  some  general  guidelines  for  determining  the  fitness  of 
applicants  for  licensing.  In  addition,  it  is  clear  from  a 
reading  of  the  Act  that  the  Department  exercises  discretionary 
power  in  judging  the  various  factors  outlined  in  the  Act.  The 
Department  has  declined  to  modify  the  rules  to  include  the 
standards,  guidelines  and  procedure  used  in  evaluating 
applicants  for  licensure. 

Section  3.09  of  the  Illinois  Administrative  Procedure  Act 
defines  rule  as  including  any  statement  of  general  applicability 
which  prescribes,  interprets,  or  applies  law  or  policy.  Section 
4.02  of  the  Illinois  Administrative  Procedure  Act  mandates  that 
rules  must  include  standards  and  criteria  for  the  exercise  of 
discretionary  powers.  Since  the  existing  rules  do  not  include 
the  relevant  agency  policy  on  granting  and  denial  of  license 
application,  and  also  do  not  include  standards  for  the  exercise 
of  discretion  granted  by  the  statute,  the  Joint  Committee 
recommends  that  the  Department  of  Labor  promulgate  rules 
delineating  the  procedures,  standards  and  criteria  used  in 
determining  the  granting  or  denial  of  applications  for  licenses. 


Date  Agency   Response  Received:      Response   Pending 
Nature  of  Agency   Response:      Response  Pending 


Private       Employment       Agency       Act       -       Conducting       and       Evaluating 
Examinations  of  Applicants  for   Licensure 


Joint  Committee  Recommendation:      November  17,    1982 
Specific   Recommendation: 


Section  4  of  the  Act  requires  that  an  examination  be 
administered  "to  test  the  applicant's  knowledge  of  the 
employment  agency  law,  pertinent  labor  laws  and  laws  against 
discrimination."  (III.  Rev.  Stat.  1979,  ch.  111,  par.  904)  The 
Department  was  asked  what  methods  and  procedures  have  been 
established  by  the  Department  to  ensure  that  the  requirement 
of  the  Act  is  met. 

The  Department  responded  that  it  ensures  the  applicant's 
knowledge   through  a   "validly   verified   written  examination." 
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The  Department's  rules  are  silent  about  this  examination. 
There  is  no  explanation  of  when  and  where  the  tests  are 
conducted,  the  form  of  the  test,  the  subject  matter  examined, 
or  the  minimal  level  of  competence  needed  to  pass  the 
examination.  The  Department's  failure  to  include  its  policies 
concerning  the  examination  may  be  considered  a  violation  of 
the  Illinois  Administrative  Procedure  Act.  The  policies  of  the 
Department  appear  to  clearly  fall  within  the  IAPA  definition  of 
"rule"  as  implementing  and  applying  law.  As  such,  those 
policies  should  be  filed  as  required  by  the  Illinois 
Administrative  Procedure  Act. 

Members  of  the  public  who  are  subject  to  Department 
requirements  to  obtain  a  license  should  be  able  to  gain  a  clear 
understanding  of  the  requirements  from  reading  the 
Department's  rules.  As  this  rule  currently  reads,  this  is  not 
possible  because  the  necessary  information  is  not  present. 

Therefore,  the  Joint  Committee  recommends  that  the 
Department  of  Labor  promulgate  rules  defining  the  procedures, 
standards  and  criteria  used  by  the  Department  in  conducting 
and  evaluating  examinations  directed  pursuant  to  Section  4  of 
the  Act. 


Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response   Pending 


Wage  Claim  Hearing   Process 

Joint  Committee  Recommendation:      November  17,    1982 


Specific   Recommendation: 


The  Wage  Payment  and  Collection  Act  authorizes  the 
Department  of  Labor  "to  investigate  and  attempt  equitably  to 
adjust  controversies  between  employees  and  employers  in 
respect  of  wage  claims  arising  under  this  Act."  (III.  Rev. 
Stat.  1979,  ch.  48,  par.  39m-11).  The  Wage  Claims  Division 
utilizes  an  "informal"  hearing  process  to  implement  this 
investigative  and  conciliatory  power. 

The  Department  has  indicated  that  it  receives  about  12,000 
claims  annually.  Fifty  to  sixty  percent  of  the  claims  received 
in  a  year  result  in  hearings.  If,  after  the  hearing,  the 
Department  makes  a  determination  that  the  employer  has 
violated  the  Wage  Payment  and  Collection  Act,  it  notifies  the 
employer  that,  unless  it  pays  the  employee  the  amount  found 
owing,  within  15  days,  the  Division  of  Wage  Claims  will  refer 
the  case  to  the  appropriate   State's  Attorney  office   for  criminal 
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prosecution.  Most  claims  are  settled  without  criminal 
prosecution  of  the  employer. 

The  Department  of  Labor  has  not  promulgated  any  rules  which 
explain  or  even  acknowledge  the  existence  of  the  wage  claim 
hearings.  At  an  agency  conference  held  April  27,  1981,  the 
Department  representative  indicated  that  the  Department  would 
resist  "formalizing  an  informal   process." 

Considering  the  number  of  hearings  held  annually,  and 
possible  criminal  penalties  which  may  flow  from  the  process,  it 
would  seem  appropriate  for  the  Department  to  explain  in  its 
rules  the  hearing  procedures.  Therefore,  the  Joint  Committee 
recommends  that  the  Department  of  Labor  undertake  rulemaking 
to  outline  its  wage  claim  hearing  process. 


Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 

Department  of  Mental   Health  and   Developmental   Disabilities 
Part  103,   Grants 

Initial   Publication   in   Illinois   Register:      July  30,   1982 
Date  Second   Notice  Received:      November  9,    1982 
Joint  Committee  Objection:      December  16,    1982 
Specific  Objection: 


Section  103. 10d)4)C) ,  103.60a)3),  103.65h)2)  and 

103.160c)5)A). 

The  Joint  Committee  objects  to  Sections  103. 10d)4)C) , 
103.60a)3),  103.65h)2)  and  103 .1 60c)5)  A)  because  these 
sections  reference  the  Department's  Recipient 

Discharge/ Linkage/ Aftercare  Manual  which  is  not  on  file  with 
the  Secretary  of  State  as  a   rule. 

The  Department's  Recipient  Discharge/ Linkage/ Aftercare  Manual 
contains  the  Department's  policies  and  procedures  for  adequate 
discharge  planning,  linkage  and  follow-up  aftercare  of 
recipients  being  discharged  from  State-operated   facilities. 

The  Joint  Committee  determined  that  the  Recipient 
Discharge/Linkage/Aftercare  Manual  does  fall  within  the 
definition  of  a  "rule"  contained  in  Section  3.09  of  the  Illinois 
Administrative    Procedure    Act     (Illinois     Revised    Statutes,     ch. 
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127,  par.  1003.09)  and  therefore  objected  to  Sections 
103.10d)4)C),  103.60a)3),  103.65h)2)and  103.160c)5)A)  of  the 
Department  of  Mental  Health  and  Developmental  Disabilities' 
proposed  Rule,  Part  103,  Grants,  because  those  sections 
incorporate  by  reference  that  manual. 

Date  Agency  Response  Received:     January  24,    1983 

Nature  of  Agency   Response:     Modified  to  Meet  the  Joint  Committee's 
Objections 

Publication  as  Adopted  in  the  Illinois  Register:     Pending 

Effective  Date:      Pending 

Department  of  Mines  and  Minerals 

License  and  Certificate  of  Compliance  Fees 

Joint  Committee  Recommendation:      November  17,   1982 
Specific  Recommendation: 

Fees  are  assessed  for  licenses  and  certificates  of  compliance 
pursuant  to  statutory  authorization  (III.  Rev.  Stat.  1979,  ch. 
96i,  sec.  10.2-10.4,  7(4)).  At  the  present  time  the  license 
fee  is  $15.00  with  the  graduated  certificate  fee  as  follows: 

1.  Blasting  caps,    regardless  of  quantity  $15.00 

2.  Explosives  to  20,000  pounds  $15.00 

3.  Explosives  20,001    to  100,000  pounds  $40.00 

4.  Explosives  100,001    to  300,000  pounds  $50.00 

There  are  approximately  819  individuals  currently  licensed 
under  the  Act,  excluding  certificate  holders.  There  were  983 
and  988  certificates  of  compliance  issued  in  the  years  1979  and 
1980  respectively.  The  annual  revenue  from  fees  for  1979  and 
1980  were  $26,975  and  $26,595.  The  Department  advised  that 
the  cost  of  administering  the  Act  and  the  rules  and  regulations 
is  roughly  $100,000  per  year. 

There  appears  to  be  a  wide  disparity  between  the  income  from 
fees  assessed  and  the  expense  in  terms  of  money  and  staff 
time  required  by  the  Department  to  fulfill  its  regulatory 
function  in  regard  to  explosives.  Whether  or  not  a  cost  of 
approximately  $75,000  above  income  represents  a  reasonable 
expense  to  the  State  would  seem  an  appropriate  matter  for 
study  and  possible  subsequent  recommendation.  Therefore, 
the  Joint  Committee  recommends  to  the  Department  of  Mines 
and  Minerals  that  it  undertake  such  a  study. 
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Date  Agency   Response   Received:      Response  Pending 
Nature  of  Agency   Response:      Response   Pending 


Fire  Prevention  and  Investigation  Act,  and  "An  Act  Regulating  the 
Manufacture,  Possession,  Storage,  Transportation,  Use,  Sale  or  Gift  of 
Explosives" 


Joint  Committee  Recommendation:      November   17,    1982 
Specific   Recommendation: 


Both  the  Department  of  Mines  and  Minerals,  and  the  Office  of 
the  State  Fire  Marshal  have  rules  and  regulations  which  apply 
to  storage  magazines  of  fireworks  manufacturers.  In  June 
1980,  the  Joint  Committee  received  a  complaint  from  a  law  firm 
representing  a  fireworks  manufacturer.  This  complaint 
resulted  from  the  fact  that  the  State  Fire  Marshal  cited  the 
companies  for  violations  of  the  rules  and  regulations  as  they 
pertain  to  the  construction  and  location  of  magazines, 
specifically  the  acceptability  of  semi-trailers  used  to  store 
fireworks,  after  the  companies  had  obtained  approval  from  the 
Department  of  Mines  and  Minerals.  After  investigation  of  the 
complaint,  it  was  determined  that  there  is  a  considerable 
amount  of  overlap  between  rules  promulgated  by  the 
Department  of  Mines  and  Minerals  and  those  promulgated  by 
the  Office  of  the  State  Fire  Marshal.  The  citation  issued  by 
the  State  Fire  Marshal  was  held  in  abeyance  pending  the 
resolution  of  this  overlap  issue. 

The  State  Fire  Marshal  promulgated  rules  and  regulations 
under  "An  Act  relating  to  the  investigation  and  prevention  of 
fire,"  (III.  Rev.  Stat.  1979,  ch.  127*,  par.  6-20).  The 
Department  of  Mines  and  Minerals  promulgated  rules  under  "An 
Act  regulating  the  manufacture,  possession,  storage, 
transportation,  use,  sale  or  gift  of  explosives."  (III.  Rev. 
Stat.    1979,    ch.    96*,    pars.    4801-4822.) 

The  State  Fire  Marshal's  Office  contends  that  semi-trailers 
used  for  the  storage  of  finished  fireworks  at  a  plant  in 
Danville,  Illinois  do  not  comply  with  the  requirements  for 
magazines  as  stipulated  in  its  rules.  The  fireworks  companies, 
however,  contend  that  they  are  in  full  compliance  with  the 
Department  of  Mines  and  Mineral's  requirements  for  magazines. 
Not  surprisingly,  the  fireworks  companies  assert  that  the 
overlap  be  cured  by  upholding  the  rules  of  the  Department  of 
Mines  and   Minerals. 

Pursuant  to  the  complaint  filed  with  the  Joint  Committee,  an 
analysis  was  made  of  the  issues  raised.  It  appeared  at  that 
time  that  the   rules   promulgated   by   the  Office  of  the  State   Fire 
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Marshal  for  the  construction  of  magazines  do  not  exceed  the 
statutory  authority  upon  which  they  are  based.  The  specific 
grant  of  authority  for  the  promulgation  of  rules  under  "An  Act 
relating  to  the  investigation  and  prevention  of  fire"  is  found  in 
Section  9: 

No  person,  being  the  owner, 
occupant  or  lessee  of  any  building 
or  other  structure  which  is  so 
occupied  or  so  situated  as  to 
endanger  persons  or  property, 
shall  permit  such  building  or 
structure  by  reason  of  further 
construction,  age,  lack  of  proper 
repair,  or  any  other  cause  to 
become  especially  liable  to  fire,  or 
to  become  liable  to  cause  injury  or 
damage  by  collapsing  or  otherwise. 
An  no  person,  being  the  owner, 
occupant  or  lessee  of  any  building, 
or  structure,  shall  keep  or 
maintain  or  allow  to  be  kept  or 
maintained  on  such  premises, 
combustible  or  explosive  material 
or  inflammable  conditions,  which 
endanger  the  safety  of  said 
buildings  or  premises. 

The  Office  of  the  State  Fire 
Marshal  shall  adopt  and  promulgate 
such  reasonable  rules  as  may  be 
necessary  to  protect  the  public 
from  the  dangers  specified  in  the 
preceding  paragraph.  Such  rules 
shall  require  the  installation  of 
necessary  fire  detection,  alarm  and 
protection  devices  in  all  public  or 
private  buildings  which  are  used 
or  available  for  use  of  the  housing 
or  assembling  of  more  than  50 
persons  simultaneously.  A  copy  of 
any  rule,  certified  by  the  State 
Fire  Marshal,  shall  be  received  in 
evidence  in  all  courts  of  this  State 
with  the  same  effect  as  the 
original. 

It  therefore  appears  that  the  State  Fire  Marshal  is  acting  well 
within  its  statutory  authority  in  the  imposition  of  construction 
requirements  for  magazines;  that  is,  the  Fire  Marshal  is  acting 
so  as  not  to  "endanger  persons  or  property  by  reason  of 
faulty  construction,  age,  lack  of  proper  repair,  or  any  other 
cause " 
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Furthermore,  the  State  Fire  Marshal  has  the  authority  to 
regulate  fireworks  plants  under  "An  Act  relating  to  the 
manufacture,  possession,  storage,  transportation,  sale  and  use 
of  fireworks  throughout  the  State  of  Illinois."  (III.  Rev.  Stat. 
1979,  ch.  127£,  pars.  101-126}  A  fireworks  plant  is  defined  to 
include  "all  lands,  with  buildings  thereon,  used  in  connection 
with  the  manufacture  or  processing  of  fireworks,  as  well  as 
storehouses  located  thereon  for  the  storage  of  finished 
fireworks."  The  Act  also  defines  the  term  "magazine,"  but 
fails  to  mention  magazines  in  the  subsequent  text. 

The  rules  and  regulations  promulgated  by  the  Department  of 
Mines  and  Minerals  under  "An  Act  regulating  the  manufacture, 
possession,  storage,  transportation,  use,  sale  or  gift  of 
explosives"  do  not  specifically  address  the  storage  of 
explosives  in  magazines.  The  Department  seeks  compliance 
with  Section  5  of  the  Act,  which  provides  for  the  issuance  of 
certificates  of  compliance  and  licenses.  Section  5  requires  that 
"(m)agazines  in  which  explosives  shall  be  lawfully  kept  or 
stored  shall  be  constructed  of  brick,  concrete,  iron  or  wood 
covered  with  iron,  and  shall  have  no  openings  except  for 
ventilation  and  entrance." 

Representatives  from  the  Office  of  the  State  Fire  Marshal  and 
the  Department  met  in  an  effort  to  develop  some  type  of 
inter-agency        agreement.  This        effort,        however,        was 

unsuccessful.  Later,  representatives  of  the  Joint  Committee 
met  with  representatives  from  the  Office  of  the  State  Fire 
Marshal  and  the  Department  of  Mines  and  Minerals  in  an  effort 
to  develop  some  type  of  inter-agency  agreement  regarding  the 
standardization  of  regulations  for  magazines.  Although  both 
agencies  agree  that  a  resolution  of  the  problem  would  be 
desirable,  neither  agency  is  willing  to  change  its  position  with 
regard  to  the  acceptability  of  fireworks  stored   in   semi-trailers. 

It  seems  that  the  resolution  of  dual  jurisdiction  between  two 
executive  branch  agencies  should  properly  be  undertaken,  at 
least  in  the  first  instance,  by  the  executive  branch. 
Accordingly,  the  Joint  Committee  recommends  that  the 
Department  of  Mines  and  Minerals  work  with  the  Governor's 
Administrative  Rules  Commission  and  the  State  Fire  Marshal 
todevelop  appropriate  legislation  to  amend  the  Fire  Prevention 
and  Investigation  Act,  and  "An  Act  regulating  the 
manufacture,  possession,  storage,  transportation,  use,  sale  or 
gift  of  explosives,"  to  eliminate  the  overlapping  jurisdiction 
over  storage  magazines  for  fireworks. 


Date  Agency   Response   Received:      Response   Pending 
Nature  of  Agency   Response:      Response   Pending 

Department  of  Registration  and   Education 
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Procedures  for  Opening  and  Closing    Investigations  and  Complaints  Under 
the  Collection  Agency  Act 

Joint  Committee  Recommendation:     November  17,   1982 
Specific  Recommendation: 


Among  the  issues  raised  by  the  complaint  of  the  Illinois 
Collectors  Association  were  the  Department's  failure  to  resolve 
complaints  which  are  not  brought  to  hearing  and  the 
Department's  pursuit  of  non-written  complaints.  The 
Association  believes  that  the  Department  should  have  some  type 
of  procedure  for  closing  complaints  and  notifying  the  collection 
agency  when  complaints  are  unsubstantiated  and  do  not  require 
a  hearing.  Often,  the  Association  alleges,  the  collection 
agency  must  request  a  formal  hearing  in  order  to  obtain  a  final 
adjudication.  Even  so,  such  a  request  can  be  denied  by  the 
Department,  leaving  an  unresolved  complaint  on  an  agency's 
record. 

The  Joint  Committee  questioned  the  Department  as  to  its 
complaint  procedures  and  requested  copies  of  any  relevant 
written  procedures  and  of  all  forms  used  in  the  administration 
of  the  Act.  The  Department  accepts  all  complaints,  written  or 
oral,  and  investigates  every  complaint  which  alleges  a  violation 
of  the  Act  or  Rules.  The  first  stage  of  such  an  investigation 
consists  of  mailing  a  form  letter  (CA-1)  to  the  agency 
notifying  the  agency  that  a  complaint  has  been  received  and 
requesting  the  agency  to  answer  the  complaint  and  to  cease 
further  contacts  concerning  the  account  in  question  until  the 
matter  is  adjudicated  by  the  Department.  The  agency's 
response  is  to  include  a  copy  of  the  account  card,  proof  of 
debt,  and  all  supporting  documents.  A  complaint  may  also 
result  in  referral  to  the  Investigative  Section  for  a  full  scale 
investigation.  In  this  case,  the  Department  conducts  a  full 
scale  examination  of  the  agency's  account  records,  stationery, 
and  forms. 

There  is  some  discrepancy  as  to  what  happens  next. 
According  to  the  Department,  the  investigative  staff  may 
determine  that  there  has  been  no  violation  or  that  there  is 
insufficient  evidence,  in  which  cases  the  file  will  be  closed. 
In  the  event  that  the  investigative  staff  feels  there  is  a 
possible  case  for  the  Regulatory  Division  and  hearing,  the  file 
will  be  referred  to  an  Assistant  Deputy  Director  of 
Enforcement  who  finally  determines  whether  the  case  should  be 
referred  to  the  Regulatory  Division  for  hearing.  However, 
form  letters  CA-2  and  CA-1 4  are  used  to  inform  the 
complainant  that  the  Department  will  continue  to  "monitor"  the 
matter  when  evidence  is  insufficient.  Form  CA-9  tells  the 
complainant  that  a  file  will  be  closed  due  to  insufficient 
evidence,     but    also    states    that    the    file    may    be    reopened    if 
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additional  evidence  should  become  available.  No  similar  form  to 
be  sent  to  the  collection  agency  was  submitted  by  the 
Department.  The  Department  stated  that  it  would  "generally" 
close  a  complaint  file  if  the  complaint  is  more  than  a  year  old 
and  the  Department  has  received  no  subsequent  complaints  of  a 
similar  nature.  Thus,  it  appears  that  the  Department  could 
keep  an  agency  in  a  sort  of  "limbo"  regarding  a  complaint  — 
never  bringing  it  to  hearing  and  never  closing  the  file  or 
notifying  the  agency  that  the  file  has  been  closed.  Meanwhile, 
the  agency  has  been  requested  to  cease  further  contact  with 
the  debtor  until  the  complaint  is  adjudicated. 

There  is  a  strong  argument  that  the  Act  prohibits  such 
treatment;  Section  10  (III.  Rev.  Stat.  1979,  ch.  111,  par. 
2035)    provides: 

Upon  receipt  of  a  complaint,  the 
Director  may  order  an  investigation 
to  determine  the  validity  of  the 
complaint.  If  the  Director  finds 
that  an  investigation  is  necessary, 
he  shall  order  a  hearing  to  be 
held 

Taken  literally,  the  Act  requires  a  hearing  every  time  an 
investigation  is  ordered.  Since  the  Department  investigates 
every  complaint  which  alleges  a  violation  of  the  Act,  Section  10 
would  require  a  hearing  on  every  such  complaint.  Such  an 
interpretation  would  force  the  Department  to  resolve  every 
complaint. 

The  Department  admits  that  Section  10  does  appear  to  require 
a  hearing  in  conjunction  with  every  investigation,  but  argues 
that  the  legislature  could  not  have  intended  that  result.  It 
would  be  unreasonable  to  require  the  Department  to  conduct  a 
hearing  just  to  close  a  case  in  which  an  investigation  has  been 
ordered.  The  investigation  could  clearly  show  that  no 
violation  has  been  committed,  the  parties  could  agree  on  some 
sort  of  settlement,  or  the  agency  could  agree  to  correct 
whatever  violation  there  was  without  going  through  the 
expense  of  a  hearing.  Such  a  policy  would  also  put  undue 
burdens  on  the  Department's  resources.  The  Department 
declined  to  change  its  policy  to  conform  to  Section  10  and 
suggested  that  curative  legislation  was  in  order. 

The  Department's  procedures  do  appear  to  conform  to  its 
authority  in  connection  with  the  regulation  of  other  trades  and 
occupations.  Pursuant       to       Section       60c       of       the       Civil 

Administrative  Code  (III.  Rev.  Stat.  1979,  ch.  127,  par.  60c), 
the  Department  may,  upon  its  own  motion,  and  shall,  upon 
verified  written  complaint,  investigate  a  registrant's  actions, 
but  it  may  do  so  only  if  the  complaint  or  the  complaint  taken 
together  with  evidence  makes  a  prima  facie  case. 
Significantly,       a       hearing       is       required       under       the       Civil 
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Administrative  Code  only  as  a  precondition  to  taking 
disciplinary  action.  Despite  the  Association's  assertion  that 
the  Department  should  act  only  on  written  complaints,  the  fact 
that  the  Department  is  authorized  to  investigate  upon  its  own 
motion  would  seem  to  allow  the  Department  to  investigate  an 
oral  complaint,  especially  since  information  sources  used  by  the 
Department  as  the  basis  for  the  initiation  of  an  investigation 
upon  its  own  motion  include  "newspapers,  magazines,  official 
correspondence,  scandal,  casual  conversations,  rumor, 
inspections,  and  other  investigations"  (as  indicated  by  the 
Department's  "Investigations"  manual). 

The  Collection  Agency  Act  was  enacted  later  in  time  and  is 
more  specific  than  Section  60c.  Under  the  usual  rules  of 
statutory  construction,  Section  10  of  the  Act  would  be 
controlling.  However,  the  Department  has  raised  strong  policy 
arguments,  and  stated  its  intention  to  continue  to  enforce  the 
Collection  Agency  Act  as  it  does  its  other  licensing  acts. 
Furthermore,  there  does  seem  to  be  some  conflict  and 
ambiguity  in  the  statutes.  Therefore,  the  Joint  Committee 
recommends  the  Department  consider  legislation  to  clarify  the 
Department's  responsibilities  regarding  complaints, 

investigations,   and  hearings. 

Such  legislation  could,  but  would  not  necessarily,  address  the 
problems  of  certainty  in  the  complaint  process.  The 
Department  is  specifically  authorized  to  promulgate  "procedural 
rules."  At  the  very  least,  such  rules  could  include  provisions 
for  prompt  handling  of  complaints  and  notice  to  agencies 
regarding  the  status  of  complaints.  Therefore,  the  Joint 
Committee  also  recommends  the  Department  promulgate  rules 
outlining  the  complaint-investigation-hearing   process. 


Date  Agency   Response   Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 

Department  of  Revenue 

Guidelines  for   Implementation  of  PA  82-121    (Farmland  Assessments) 

Joint  Committee   Recommendation:      March  23,    1982 
Specific  Recommendation: 


The  Guidelines  for  Implementation  of  PA  82-121  (Farmland 
Assessments)  are  divided  into  five  sections.  The  first  of 
these  contains  definitions  of  terms  for  which  PA  82-121 
requires  the  Department  to  use  U.S.  Census  Bureau 
definitions.       The    second     section    essentially     paraphrases     PA 
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82-121.  The  final  three  sections  concern  debasement  factors, 
guidelines  for  alternate  uses  of  farmland,  and  assessment  of 
certain  low-yield  cropland.  Taken  as  a  whole,  the  Guidelines 
establish  policy  to  be  used  by  local  assessors  in  determining 
the  value  of  Illinois  farmland  for  tax  purposes. 

Section  3.09  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.,  ch.  127,  par.  1003.09)  defines  "rule"  as  "each 
agency  statement  of  general  applicability  that  implements, 
applies,  interprets,  or  prescribes  law  or  policy,  but  does  not 
include  (a)  statements  concerning  only  the  internal  management 
of  an  agency  or  entities  outside  the  agency,  (b)  informal 
advisory  rulings  issued  pursuant  to  Section  9,  (c) 
intra-agency  memoranda  or  (d)  the  prescription  of 
standardized  forms." 

The  Guidelines  are  agency  statements  of  general  applicability 
that  prescribe  policy.  Therefore,  the  Joint  Committee 
recommends  that  they  be  promulgated  as  rules  as  required  by 
Section  5  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.    Stat.,   ch.    127,    par.    1005). 


Date  Agency   Response  Received:      July  21,    1982 

Nature  of  Agency   Response:      Refused  to   Implement  Recommendation 

Illinois   Real   Property  Appraisal  Manual 

Joint  Committee  Recommendation:      March  23,    1982 
Specific  Recommendation: 


The  Illinois  Real  Property  Appraisal  Manual  was  published  in 
1980  and  contains  guidelines  for  local  assessors  charged  with 
the  duty  of  valuing  real  property.  It  contains  a  number  of 
statements  of  policy,  including  requirements  for  recordkeeping 
and  formulae  for  valuing   various  kinds  of  real   property. 

Section  3.09  of  the  Illinois  Administrative  Procedure  Act  (III. 
Rev.  Stat.,  ch.  127,  par.  1003.09)  defines  "rule  as  "each 
agency  statement  of  general  applicability  that  implements, 
applies,  interprets,  or  prescribes  law  or  policy,  but  does  not 
include  (a)  statements  concerning  only  the  internal  management 
of  an  agency  or  entities  outside  the  agency,  (b)  informal 
advisory  rulings  issued  pursuant  to  Section  9,  (c) 
intra-agency  memoranda  or  (d)  the  prescription  of 
standardized  forms." 

The  Illinois  Real  Property  Appraisal  Manual  contains  numerous 
agency     statements     57     general     applicability     which     prescribe 
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policy.  Therefore,  the  Joint  Committee  recommends  that  the 
Manual  be  promulgated  as  a  rule  as  required  by  Section  5  of 
the  Illinois  Administrative  Procedure  Act  (III.  Rev.  Stat.,  ch. 
127,   par.    1005) 

Date  Agency   Response  Received:     July  21,   1982 

Nature  of  Agency  Response:     Refused  to  Implement  Recommendation 

Miscellaneous  Agencies 

Illinois  Environmental   Protection  Agency 

Fee  Structure  for  Water  Supply  Operator  Certification 

Joint  Committee  Recommendation:     November  17,   1982 
Specific  Recommendation: 

Under  "An  Act  to  regulate  the  operating  of  a  public  water 
supply"  (III.  Rev.  Stat.  1979,  ch.  111*,  par.  501,  et  seq.), 
the  Illinois  Environmental  Protection  Agency  is  charged  with 
examining  and  evaluating  the  qualifications  of  candidates  for 
water  supply  operator  certification  and  with  issuing 
appropriate  certificates  of  competency.  Section  22  of  the  Act 
(III.  Rev.  Stat.  1979,  ch.  111*,  par.  522)  sets  various  fees  in 
relation  to  these  certifications.     Section  22   provides  that: 

Fees  for  the  issuance,  renewal,  or 
restoration  of  an  Illinois  Water  Supply 
Operator  Certificate  shall  be  as  follows: 

(a)  The  fee  to  be  paid  by  a  new 
applicant  who  does  not  hold  a  valid 
Illinois  certificate  of  competency  is 
$10. 

1.  An  applicant  initially  failing 
to  pass  the  examination  may 
apply  for  re-examination  and 
shall  be  re-examined  without 
payment  of  additional   fees. 

2.  The  fee  to  be  paid  for 
subsequent  examinations  to 
determine  his  fitness  to 
receive  a  certificate  of 
competency  is  $5. 
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(b)  The  fee  to  be  paid  by  an  applicant 
desiring  a  higher  classification  and 
holding  a  valid  Illinois  Certificate 
of  Competency  is  $5. 

1  .  An  applicant  initially  failing 
to  pass  the  examination  may 
apply  for  re-examination  and 
shall  be  re-examined  without 
payment  of  additional  fee. 

2.       The      fee      to      be      paid  for 

subsequent      examinations  to 

determine        his        fitness  to 

receive        a        certificate  of 
competency  is  $5. 

(c)  The  fee  to  be  paid  by  an  applicant 
prior  to  issuance  of  a  certificate  of 
competency  under  Section  20  of 
this  Act  is  $10. 

(d)  The  fee  to  be  paid  by  an  applicant 
prior  to  issuance  of  a  certificate  of 
competency  under  Section  21  of 
this  Act  is  $10. 

(e)  The  fee  to  be  paid  by  an  applicant 
for  the  renewal  of  a  certificate  of 
competency  other  than  certificate 
issued  under  Section  21    of  this  Act 

is  $5. 

(f)  The  fee  to  be  paid  for  the 
restoration  of  a  certificate  of 
competency   is  $10. 

(g)  The  fee  to  be  paid  for  the 
issuance  of  a  duplicate  certificate 
of  competency   is  $5. 

In  response  to  the  Joint  Committee  questions,  the  Agency 
stated  that  revenues  generated  through  the  administration  of 
the  Act  were: 

FY    1979  $   9,112.00 

FY    1980  $10,442.00 

while  the  costs  of  administering   the  Act  were: 


FY    1979  $104,000.00 

FY    1980  $113,900.00 
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During  these  two  fiscal  years,  revenues  generated  through 
fees  amounted  only  to  approximately  10%  of  the  costs  of 
administration.  It  may  be  fiscally  more  responsible  for 
certificate  holders  and  candidates  to  bear  a  larger  share  of  the 
administration  costs  of  this  program,  particularly  when 
individual  fees  are  at  the  relatively  low  levels  of  $5  and  $10. 
Section  22  of  the  Act  has  not  been  amended  since  1973,  when 
the  entire  Act  was  reorganized  and  renumbered.  In  fact,  the 
fee  structure  for  water  supply  operator  certification  has 
remained  virtually  unchanged  since  this  Act  was  first  enacted, 
with  fees  having  hovered  around  the  $5  to  $10  range  since 
1963.  It  may  now  be  time  to  re-examine  and  update  this 
section  of  the  Act. 

Therefore,  the  Joint  Committee  recommends  that  the  Agency 
review  this  fee  structure  to  determine  whether  rates  should  be 
raised  and,  if  so,  to  develop  and  introduce  legislation  to 
implement  such  increases. 

Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 

Illinois   Industrial  Commission 

Written   Findings  of  Fact  and   Conclusions  of  Law 

Joint  Committee   Recommendation:      May  11,    1982 
Specific   Recommendation: 

Section  19(e)  of  the  Workers'  Compensation  Act  (III.  Rev. 
Stat.,   ch.    48,    par.    138.19(e))    provices  in   part  as  follows: 

Beginning  January  1,  1981,  all 
decisions  of  the  Commission  shall 
set  forth  in  writing  the  reasons 
for  the  decisions,  including 
findings  of  fact  and  conclusions  of 
law,    separately  stated. 

Decisions  rendered         by         the 

Commission  shall  be  published  by 
the  Commission  and  the  conclusions 
of  law  set  out  in  such  decision 
shall  be  regarded  as  precedents  by 
arbitrators  and  committees  of 
arbitration,  for  the  purpose  of 
achieving  a  more  uniform 

administration  of  this  act. 
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This  language  was  added  by  Public  Act  81-1482,  the  apparent 
intent  of  which  was  to  bring  some  consistency  and 
predictability  to  decisions  rendered  under  the  Worker's 
Compensation  Act.  In  closing  the  Senate  debate  on  the 
conference  committee  report  concerning  this  Act,  Senator 
Bruce  had  the  following   to  say: 

The  fact  that  we're  going  to  finally  get 
written  decisions,  giving  facts  and 
reasons  for  the  decision,  are  going  to 
establish  rules  that  each  of  the 
arbitrators  can  take  a  look  at;  and 
those  will  be  published  and  circulated 
not  only  for  the  arbitrators,  but  for 
the  employees,  the  employers  and  the 
attorneys.  (July  1,  1980:  debate  on 
HB  3250,  1st  Conference  Committee 
Report). 

Taking  into  consideration  the  language  of  the  Act  itself,  and 
the  comments  of  Senator  Bruce  arguing  for  its  passage  on  the 
floor  of  the  Senate,  it  appears  that  the  requirement  of 
published  findings  of  fact  and  conclusions  of  law  was  intended 
to  benefit  all  persons  affected  by  the  Workers'  Compensation 
Act  and  the  actions  of  the   Industrial   Commission. 

The  statute  does  not  say  that  all  parties  shall  have  a  right  to 
written  reasons  for  the  decision.  Rather,  it  requires  action 
by  the  Commission  for  the  benefit  of  employers,  employees, 
and  all  other  persons  who  are  or  who  may  someday  be  affected 
by  the  workers  compensation  laws  of  this  State.  In  other 
words,  to  allow  two  parties  to  a  workers'  compensation  case  to 
waive  the  requirement  of  published  findings  of  fact  and 
conclusions  of  law  would  violate  the  legislative  intent  behind 
P. A.    81-1482. 

Finding  the  Industrial  Commission's  policy  objectionable  for 
these  reasons,  the  Joint  Committee  recommends  that  the 
Commission   reconsider  that  policy. 


Date  Agency   Response   Received:      August  13,    1982 

Nature  of  Agency   Response:      Refused  to   Implement  Recommendation 

Liquor  Control   Commission 

Rule  24  of  "Rules  and   Regulations   Under  the   Liquor  Control   Act" 

Joint   Committee   Recommendation:      December   16,    1982 
Specific   Recommendation: 
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Rule  24  states  in  relevant  part  as  follows: 

A  retail  licensee  honoring  credit 
cards  or  authorizations  issued  by  a 

I  non-licensed     agency      under     this 

regulation  may  not  advertise  that 
same  in  any  way  except  by 
dignified  signs  in  the  interior  or 
on  the  exterior  of  the  licensed 
premises  or  by  a  table  card. 

The  original  intent  of  this  rule  was  to  limit  the  manner  in 
which  retail  licensees  could  advertise  that  they  grant  credit. 
This  rule  has  been  the  subject  of  litigation  (Walgreen  Co.  y. 
Illinois  Liquor  Control  Commission,  101  III.  App.3d  216,  427 
N.E.2d  1307  (1981)).  In  this  case,  a  licensee  appealed  from 
the  Liquor  Control  Commission's  order  finding  V\/algreens  to 
have  violated  the  Commission's  rule  placing  restrictions  on 
advertising  the  fact  that  credit  cards  could  be  used  for  the 
purchase  of  liquor. 

The  Appellate  Court  ruled  that  the  rule,  which  totally  banned 
advertising  off  the  premises,  in  any  form,  of  liquor  licensees' 
statutorily  authorized  privilege  of  accepting  credit  cards, 
violated  the  licensees'  constitutional  right  to  commercial  free 
speech,  and  permanently  enjoined  the  Commission  from 
enforcing  the  rule. 

Despite  the  fact  that  the  Appellate  Court  for  the  Third  District 
handed  down  this  decision  on  October  22,  1981,  and  the 
decision  was  not  appealed,  the  rule  has  not  been  repealed. 
Since  this  rule  has  been  declared  unconstitutional  and  the 
Commission  has  been  permanently  enjoined  from  enforcing  this 
portion  of  the  rule,  it  is  recommended  that  the  Illinois  Liquor 
Control  Commission  repeal   the  offending   portion  of  Rule  24. 


Date  Agency   Response  Received:      Response  Pending 
Nature  of  Agency   Response:      Response  Pending 


Educational  Agencies 
State  Board  of  Education 

Driver  Education  Courses  -  Certification  by  the  Board 

Joint  Committee   Recommendation:      October  13,    1982 
Specific   Recommendation: 
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in  the  course  of  the  review  of  the  "Rules  and  Regulations  to 
Govern  the  Administration  of  the  Driver  Education  Act,"  the 
Joint  Committee  was  furnished  a  copy  of  the  "Illinois  Driver 
Education         Curriculum."  The         Board         identified         this 

comprehensive  curriculum  as  a  packaged  program  of 
recommended  guidelines  for  driver  education.  The  "Illinois 
Driver  Education  Curriculum"  appears  to  be  the  standard  by 
which  public  and  private  driving  courses  are  measured,  and 
by  which  the  Board  exercises  its  power  of  course  approval. 

The  Board  believes  that  the  distribution  of  the  curriculum  is 
sufficient,  in  regard  to  its  availability  to  the  public. 
However,  because  courses  constructed  along  the  lines  of  the 
"Illinois  Driver  Education  Curriculum"  must  be  approved  by 
the  Superintendent,  the  standards  and  criteria  should  be 
promulgated  as  rules.  Those  members  of  the  public  who  are 
subject  to  the  regulation  by  the  State  Board  of  Education 
should  be  able  to  understand  from  reading  the  Board's  rules 
the  criteria  for  approval  of  courses  they  submit  for 
certification. 

If  the  "Illinois  Driver  Education  Curriculum"  is  in  fact 
required  to  be  followed,  then  it  clearly  constitutes  a  rule 
within  the  purview  of  the  IAPA.  If  it  is  not  required,  then 
the  Board  should  indicate  exactly  what  \s  required  in  the  rule 
itself. 

Section  4.02  of  the  IAPA  requires  that  each  rule  which 
implements  a  discretionary  power  to  be  exercised  by  the 
agency  shall  include  the  standards  by  which  the  agency  shall 
exercise  the  power.  Because  of  this,  the  "Illinois  Driver 
Education  Curriculum,"  or  other  standards  actually  used  by 
the  Board  not  now  embodied  in  rules,  should  be  included  in 
the  rules.  The  Joint  Committee  recommends  to  the  State  Board 
of  Education  that  it  promulgate  rulemaking  which  establishes 
the  standards  and  criteria  for  course  approval. 


Date  Agency   Response  Received:      January  31,    1983 

Nature  of  Agency   Response:      Refused  to   Implement  Recommendation 


Application      and      Renewal      Fees     Assessed      for      Private      Business     and 
Vocational   Schools 


Joint  Committee  Recommendation:      October   13,    1982 
Specific   Recommendation: 


Fees  assessed   by   the  State   Board  of  Education   for  original   and 
renewal     certificates     of     approval      for     private     business     and 
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vocational  schools  are  set  by  statute.  Paragraph  145  of  the 
Act  regulating  private  business  and  vocational  schools  provides 
for  fees  of  $75.00  for  schools  for  original  applications  and 
$37.50  for  annual  renewal  of  certificates  of  approval. 
Similarly,  fees  for  original  and  renewal  applications  for  permits 
for  school  solicitors  are  established  in  paragraph  146  of  the 
Act.  These  are  set  at  $50.00  for  original  applications  and 
$25.00  for  renewals. 

There  are  currently  237  approved  schools  and  150  additional 
instruction  sites,  with  roughly  400  approved  solicitors. 
Application  fees  collected  by  the  State  Board  during  fiscal  year 
1981  totaled  $29,387.  According  to  State  Board  estimates,  the 
cost  of  regulation  of  private  business  and  vocational  schools 
totaled   $264,879   for  the  same  period  of  time. 

There  appears  to  be  a  wide  disparity  between  the  income  from 
fees  assessed  and  the  expense  in  terms  of  money  and  staff 
time  required  by  the  State  Board  to  fulfill  its  regulatory 
mandate  in  regard  to  private  business  and  vocational  schools. 
Whether  or  not  a  cost  of  $255,492  above  income  represents  a 
reasonable  expense  to  the  State  would  seem  an  appropriate 
matter  for  study  and  possible  subsequent  legislative 
recommendation.  It  is  recommended,  therefore,  that  the  State 
Board  undertake  such  a   study. 

Date  Agency   Response   Received:      January  4,    1983 

Nature  of  Agency   Response:      Agreed  to   Implement  Recommendation 

Requirements   and    Procedures    for   Approval    of   "Other"    Special    Education 
Personnel 

Joint  Committee  Recommendation:      May   11,    1982 
Specific   Recommendation: 

A  State  Board  of  Education  publication  entitled  "Special 
Education  Certification  and  Approval  Requirements  and 
Procedures"  lists  and  describes  the  requirements  for  personnel 
approval  in  various  areas  of  special  education  for  purposes  of 
reimbursement.  A  recent  revision  to  this  publication  detailed 
requirements  for  approval  for  reimbursement  in  areas  titled 
"other." 

The  State  Board  publication  contains  policy  statements  and 
requirements  which  should  be  adopted  as  rules  in  accordance 
with  the   Illinois  Administrative  Procedure  Act. 
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Therefore,  the  Joint  Committee  recommends  that  the  State 
Board  promulgate  rules  which  describe  the  requirements  and 
procedures  for  approval  of  "other"   special  education  personnel. 


Date  Agency   Response  Received:      August  6,    1982 

Nature  of  Agency   Response:      Agreed  to   Implement  Recommendation 

Reimbursement  for  Special   Education  Costs 

Joint  Committee  Recommendation:      May   11,    1982 
Specific   Recommendation: 


A  State  Board  of  Education  memorandum  recently  sent  to 
Regional  Superintendents  included  "instructions  for  Completing 
Request  for  Approval  Special  Education  Personnel."  The 
instructions  describe  procedures  for  application  for 
reimbursement  of  Special  Education  costs  under  Section 
14-13.01  of  the  School  Code.  These  instructions  contain 
statements  which  should  be  adopted  as  rules  in  accordance 
with  the   Illinois  Administrative  Procedure  Act  definition. 

In  addition,  Section  14-12.01  of  the  School  Code  requires  that 
applications  for  reimbursement  be  filed  "in  accordance  with 
rules  prescribed   by  the  State  Board  of  Education." 

Therefore,  the  Joint  Committee  recommends  that  the  State 
Board  initiate  rulemaking  to  describe  reimbursement  application 
procedures. 


Date  Agency   Response   Received:      August  6,    1982 

Nature  of  Agency   Response:      Agreed  to   Implement   Recommendation 
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LEGISLATIVE  ACTIVITY 

In  addition  to  the  substantive  review  of  proposed  and  existing  agency 
rules,  the  Joint  Committee  conducts  a  variety  of  legislative  activities  in  the  area 
of  the  administrative  rulemaking  process  and  other  related  areas.  These 
activities  include  developing  and  introducing  Committee  sponsored  legislation, 
suggesting  legislation  to  state  agencies  to  help  resolve  problems  with  specific 
rules,  and  monitoring  legislation  which  may  have  an  impact  on  the  rulemaking 
process. 


BILLS    RECOMMENDED   OR   SUGGESTED   FOR   CONSIDERATION    DURING    1983 

Each  year  the  Joint  Committee  develops  new  legislation  as  a  result  of  its 
review  activities.  The  legislation  may  be  in  response  to  a  particular  problem 
encountered  during  the  course  of  a  review,  or  it  may  be  developed  to  address 
changes  or  trends  in  the  administrative  rulemaking  process.  In  addition  to 
developing  and  introducing  its  own  legislation,  the  Joint  Committee  frequently 
suggests  legislation  to  affected  agencies  or  to  the  appropriate  standing 
committees  of  the  legislature. 

This     portion     of     the  Annual      Report     provides     a  brief     summary     and 

background     for     each     bill  which     the     Joint     Committee  is     recommending     for 

consideration    during     1983.  The    full     text    of    each    bill  is    included    in    pages 
213-270  of  this   report. 


RECOMMENDED   BILLS 

BILL  1    (pages  211-214) 

Background 

Section    6.01    of   the    Illinois    Administrative    Procedure   Act    provides    for   the 
adoption    of   trade   association    or    other    national    standards    by    maintaining    these 
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standards  in  the  agency's  main  office  and  in  the  State  Library.  This  practice 
is  to  insure  that  such  standards  are  available  to  interested  parties  while  at  the 
same  time  minimizing  the  costs  of  duplicating  these  standards  in  their  entirety 
in  the  Illinois  Register.  Agencies  have  complained  that,  in  some  instances, 
maintaining  two  sets  of  standards  is  a  heavy  financial  burden.  To  reduce  these 
costs  it  is  proposed  to  have  the  agency  maintain  a  set  in  its  principal  office  and 
eliminate  the  requirement  to  also  furnish  a  set  to  the  State  Library. 

Summary 

Amends  the  Illinois  Administrative  Procedure  Act  by  adding  a  new  section 
6.02  that  will  allow  trade  association  standards  adopted  by  reference  to  be 
maintained  by  the  state  agency  without  requiring  that  they  be  filed  with  the 
State  Library. 


BILL  2    (pages   215-217) 

Background 

The  Joint  Committee  issued  objections  to  the  State  Board  of  Education's 
Teacher  Certification  Rules  due  to  conflicts  with  the  School  Code.  This  bill 
would  repeal  Section  1A-7  of  the  School  Code  and  amend  Section  2  of  the 
Administrative  Procedure  Act  to  provide  that  State  Board  of  Education 
statements,  guidelines  and  policies  having  the  force  of  law  are  not  exempt  from 
the  Administrative   Procedure  Act. 

Summary 

Bill   2   would  repeal   Section   1A-7  of  the  School   Code  and  amend   Section   2   of 

the   Illinois   Administrative   Procedure  Act  to  eliminate  the  exemption  of  the  State 

Board    of    Education's    Teacher    Certification  from    the    Administrative    Procedure 
Act. 


BILL  3    (pages   219-220) 
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Background 

During  the  course  of  the  Joint  Committee's  Five  Year  Review,  a  potential 
problem  was  uncovered  relating  to  an  "actual  knowledge"  provision  contained  in 
Section  4(c)  of  the  Illinois  Administrative  Procedure  Act.  It  was  felt  that  the 
"actual  knowledge"  provision  could  be  used  to  undermine  certain  sections  of  the 
IAPA.  The  provision  might  be  interpreted,  for  example,  as  allowing  an  agency 
to  by-pass  the  Act's  provisions  by  providing  some  alternative  method  of  public 
notification  of  rulemaking. 

Summary 

Bill  3  would  delete  the  "actual  knowledge"  provision  currently  contained  in 
the  IAPA. 


BILL  4   (pages  221-224) 

Background 

During  the  Joint  Committee's  review  of  State  Travel  rules  it  was  found  that 
certain  travel  rules  of  the  Attorney  General,  the  Comptroller,  the  Lieutenant 
Governor,  the  State  Board  of  Education,  the  Secretary  of  State,  and  the  State 
Treasurer  were  actually  internal  rules,  but  were  required  to  be  published  in 
accordance  with  the  Illinois  Administrative  Procedure  Act.  The  Joint  Committee 
is  recommending  that  the  publication  and  filing  requirements  be  deleted  from  the 
various  travel   statutes  and  that  the  files  be  maintained  and  open   for  inspection. 

Summary 

Amends  various  travel  statutes  by  deleting  the  requirement  that  travel 
rules  be  filed  and  take  affect  under  the  IAPA.  The  bill  would  also  require  that 
the  various  agencies'  travel  rules  be  available  to  the  public  at  the  agency 
headquarters. 
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SUGGESTED    BILLS 

BILL  5    (pages  225-226) 

Background 

Section  1  of  the  Coin  Operated  Amusement  Device  Tax  Act  provides  for  an 
annual  privilege  tax  of  $10.00  for  each  coin-receiving  slot  on  amusement 
devices.      The  rules  of  the  Department  of  Revenue  include  the  same  provision. 

The  Department  contends  that  the  law  as  written  is  virtually  impossible  to 
administer  due  to  the  numerous  types  of  slots,  such  as  slots  to  make  change. 
It  appears  that  the  primary  thrust  of  the  legislation  was  to  tax  the  devices, 
and  the  Department's  licensing  form  calls  for  an  annual  tax  of  $10.00  per 
device.  Thus,  the  actual  administration  of  the  tax  is  contrary  to  the  law  and 
the   rules  as  written. 

Summary 

Amends  the  Coin  Operated  Amusement  Device  Tax  Act  by  changing  the 
provision  for  taxation  of  each  coin-receiving  slot  to  a  provision  for  taxation  of 
the  device. 


BILL  6    (pages   227-229) 
Background 

Section  9  of  the  Cigarette  Tax  Act  provides  that 


(Every)  distributor  who  is  required  to  procure  a 
license  under  this  Act,  but  who  is  not  a 
manufacturer  of  cigarettes  in  original  packages 
which  are  contained  in  a  sealed  transparent 
wrapper,  shall,  on  or  before  the  15th  day  of  each 
calendar  month,  file  a  return  with  the 
Department,  showing  the  quantity  of  cigarettes 
manufactured      during       the      preceding       calendar 
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month. ..(III.     Rev.     Stat.     1979,     ch.     120,     par. 
453.9). 

The  provision  does  not  appear  to  make  any  sense,  and  the  Department  of 
Revenue  has  agreed  to  delete  references  to  it  from  their  rules. 

Summary 

Amends  the  Cigarette  Tax  Act  by  deleting  the  provision  requiring  every 
distributor  who  is  not  a  manufacturer  of  cigarettes  to  file  a  return  with  the 
Department  of  Revenue  showing  the  quantity  of  cigarettes  manufactured. 


BILL  7   (pages  231-241) 

Background 

An  issue  arose  during  the  Joint  Committee's  review  concerning  the 
Department  of  Revenue's  policy  on  the  issuance  of  refunds  or  credit  memoranda 
after  a  finding  that  a  tax  was  paid  erroneously.  Several  tax  laws,  including 
the  Retailer's  Occupation  Tax  Act,  the  Use  Tax  Act,  the  Service  Occupation 
Tax  Act,  and  the  Service  Use  Tax  Act  contain  provisions  that  credit  memoranda 
or  refunds  issued  by  the  Department  will  bear  interest  at  the  rate  of  6% 
annually,  from  the  date  of  erroneous  payment  of  the  tax  until  issuance  of  the 
credit  memoranda  or  refund. 

There  are  no  such  provisions,  however,  in  the  Messages  Tax  Act,  Gas 
Revenue  Tax  Act,  Public  Utilities  Revenue  Act,  Cigarette  Tax  Act,  or  "An  Act 
relating  to  alcoholic  liquors." 

Summary 

Amends  the  Messages  Tax  Act,  Gas  Revenue  Tax  Act,  Public  Utilities 
Revenue  Act,  Cigarette  Tax  Act,  and  "An  Act  relating  to  alcoholic  liquors"  to 
provide  that  credit  memoranda  or  refunds  issued  by  the  Department  of  Revenue 
earn  interest  from  the  date  of  erroneous  payment  up  to  the  date  of  issuance. 
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BILL  8    (pages   243-245) 

Background 

The  Office  of  the  Commissioner  of  Savings  and  Loan  promulgated  rules 
regulating  the  qualifications  for  non-independent  property  appraisers.  The 
Joint  Committee  found  that  in  doing  so  the  Commissioner  exceeded  his  statutory 
authority. 

Summary 

Amends  the  Illinois  Savings  and  Loan  Act  to  provide  that  property 
appraiser's  qualifications  and  property  appraisals  are  subject  to  the 
Commissioner's  regulations. 


BILL  9    (pages  247-249) 

Background 

The  Lead  Poisoning  Prevention  Act  requires  that  violations  of  the  Act  be 
corrected  within  30  days.  The  Department  of  Public  Health's  rules,  however, 
allow  for  extensions  of  time  in  which  to  correct  lead  hazards.  The  Joint 
Committee  issued  an  objection  to  the  rule  allowing  the  exemption.  Because  the 
Department  needs  some  flexibility  in  this  area,  a  change  is  necessary  to  remove 
the  mandatory  30  day   limit  from  the  Act. 

Summary 

Amends  the  Lead  Poisoning  Prevention  Act  to  delete  the  30  day  mandatory 
requirement  and   substitute  authority  to  grant  extensions   in  certain  situations. 


BILL   10    (pages   251-254) 
Background 
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The  Joint  Committee  has  found  that  the  Hospital  Licensing  Act  fails  to 
provide  certain  standards  and  criteria  for  determinations  by  the  Department  of 
Public  Health  regarding  termination  of  research  programs. 

Summary 

Amends  the  Hospital  Licensing  Act  to  provide  that  the  Department  shall 
adopt  rules  which  set  forth  standards  regarding  termination  of  a  research 
program  or  experimental  procedure  conducted  by  a  hospital. 


BILL  11    (pages  255-258) 

Background 

The  Department  of  Agriculture  and  the  Department  of  Public  Health  have 
overlapping  responsibility  in  the  area  of  warehouse  inspection  and  regulation. 
The  Department  of  Agriculture  feels  that  their  responsibility  in  the  area  should 
be  transferred. 

Summary 

Amends  the  Salvage  Warehouse  Act.  Transfers  responsibility  for 
administration  of  the  Act  from  the  Department  of  Agriculture  to  the  Department 
of  Public  Health. 


BILL  12    (pages   259-260) 

Background 

The  Joint  Committee  objected  to  the  repeal  of  the  Department  of 
Agriculture's  rules  pertaining  to  paint  and  oil  manufacturing  methods  because 
the  Department  is  mandated  by  the  Paints  and  Oils  Act  to  promulgate  rules. 
The  Department  contends  that  the  Act  and   the   rules  are  out  of  date  due  to  new 
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manufacturing     processes.       This     bill     was     originally     introduced     in     the     82nd 
General  Assembly  but  was  held  up  in  committee. 

Summary 

Repeals  the  Paints  and  Oils  Act. 


BILL  13    (pages   261-263} 

Background 

The  Joint  Committee  found  during  its  review  program  that  an  overlap 
exists  between  the  Department  of  Corrections  School  District  and  the 
Department  of  Corrections  regarding  the  education  of  individuals  committed  to 
Illinois  correctional   facilities. 

Summary 

Amends  the  School  Code  to  clarify  the  rules  of  the  School  District  and  the 
Department  of  Corrections. 


BILL  14    (pages   265-268) 
Background 

There  is  currently  a  regulatory  overlap  between  state  agencies  in  regard 
to  private  business  and  vocational  schools.  The  overlap  is  between  the  rules  of 
the  State  Board  of  Education  and  the  Secretary  of  State  for  regulation  of 
commercial   driver  training   schools. 

Summary 

Amends  Section  6-41 1(g)  of  chapter  95£  (motor  vehicles)  to  provide  that 
State  Board  of  Education  approval  is  not  required  for  commercial  driver  training 
schools. 


206 


BILL  15   (pages  269-270) 

Background 

The  Joint  Committee  objected  to  certain  internal  rules  adopted  by  the 
Illinois  Nature  Preserves  Commission  because  the  rules  had  not  been  validly 
adopted  jointly  with  the  Department  of  Conservation.  This  requirement  of  join 
rulemaking  authority  is  found  in  Section  6.08  of  the  Illinois  Natural  Areas 
Preservation  Act,  (III.  Rev.  Stat.,  ch.  105,  par.  706.08)  and  is  somewhat 
unwieldly  in  practice. 

Summary 

To  amend  Sections  6.08  and  7.03  (III.  Rev.  Stat.,  ch.  105,  paras.  706.08 
and  707.03)  to  eliminate  the  joint  rulemaking  authority  of  the  Illinois  Nature 
Preserves  Commission  and  the  Department  of  Conservation  and  to  allow  the 
Commission  to  adopt  rules  after  seeking  the  advice  and  approval  of  the 
Department. 


PRIOR   RECOMMENDATIONS    FOR   LEGISLATION 

A  number  of  bills  were  recommended  by  the  Joint  Committee  in  the  1981 
Annual  Report  for  introduction  in  the  legislature  in  1982.  The  complete  text  of 
these  bills  can  be  found   in  the  Joint  Committee's  1981    Annual   Report. 

House  Bill  2300  addressed  a  number  of  problems  the  Joint  Committee  has 
encountered  with  the  "second  notice  period."  The  bill  would  have  allowed 
agencies  to  extend  the  second  notice  period  to  provide  additional  time  for 
consideration  by  the  Joint  Committee,  and  would  also  have  allowed  agencies  to 
formally  withdraw  second  notices  and  subsequently  resubmit  them.  The  bill  was 
left  in  the  House  Rules  Committee  and  may  be  considered   in  the  1983  session. 

Senate  Bill  1448  developed  out  of  the  Joint  Committee's  five-year  review  of 
the  Department  of  Public  Health's  regulations  relating  to  the  Illinois  Plumbing 
Code.      The    bill    would    have    amended    the    Plumbing    Code    to    require    that    the 
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Department  adopt  rules  to  insure  that  administrative  searches  to  enforce  the 
Plumbing  Code  are  conducted  in  compliance  with  the  Fourth  Amendment.  The 
bill  was  left  in  the  Senate  Rules  Committee. 

Senate  Bill  1449  was  developed  to  help  ease  the  cumbersome  rulemaking 
procedure  of  the  Pollution  Control  Board.  Basically,  the  bill  would  have 
provided  that  the  procedure  need  not  be  followed  as  long  as  the  Board  complied 
with  the  provisions  of  the  Environmental  Protection  Act  and  the  Illinois 
Administrative  Procedure  Act.  This  bill  was  tabled  in  the  House  Energy  and 
Environment  Committee. 

Another  bill,  Senate  Bill  1614,  addressed  a  problem  with  a  lack  of 
standards  for  exercising  an  agency  discretionary  power.  The  bill  required  that 
the  Department  of  Registration  and  Education  set  standards  for  the  Medical 
Disciplinary  Board  in  connection  with  the  terms  "Rehabilitation,  immoral 
conduct,  gross  misconduct,  and  dishonorable  or  unethical  conduct,"  and  would 
make  other  changes  relating  to  Medical  Disciplinary  Board  practices  and 
procedures.  The  Governor  recommended  a  number  of  specific  changes  to  the 
bill  through  his  amendatory  veto  power.  Both  houses  accepted  the  Governor's 
changes  and  the  bill   was  passed   into  law. 

A  bill  which  was  recommended  by  the  Joint  Committee  in  the  1980  Annual 
Report  was  also  acted  on  by  the  legislature  during  1982.  House  Bill  834  would 
have  required  state  agencies  to  formulate  their  rules  in  plain  and  clear  English. 
The  bill   passed   in  the  House  but  stalled   in  the  Senate  Rules  Committee. 

The  Joint  Committee  was  also  instrumental  in  the  development  of  two 
important  bills  relating  to  the  requirements  of  the  Illinois  Administrative 
Procedure  Act. 

Senate  Bill  1212  made  various  amendments  to  the  Corn  Marketing  Act.  The 
bill  deletes  prescribing  and  administering  of  rules  and  regulations  from  the 
duties  of  the  corn  marketing  program  and  the  corn  marketing  board.  The  bill 
provides  for  various  procedures  relating  to  the  corn  marketing  program  and 
exempts  the  procedures  from  the  requirements  of  the  Illinois  Administrative 
Procedure   Act.      Steps   are   provided   to   allow   for   informing   affected    parties   and 
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filing  the  program  with  the  Secretary  of  State,  and  specific  sections  of  the  Act 
are  exempted  from  Section  5,  5.01,  7.04-7.08  of  the  IAPA.  The  bill  passed  in 
both  houses  and  was  enacted  into  law. 

House  Bill  2432  amended  the  School  Code  by  adding  an  amendment  to  the 
paragraph  on  the  applicability  of  the  Illinois  Administrative  Procedure  Act  which 
deleted  State  Board  of  Education  statements,  guidelines  or  policies  which  do  not 
have  the  force  of  law  from  exclusions  from  the  IAPA.  The  bill  passed  in  the 
House  but  was  held  up  in  the  Senate  Rules  Committee. 
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83rd  GENERAL  ASSEMBLY 

State  of  Illinois 


INTRODUCED . 


1983  and  1984 
— ,  BY 


SYNOPSIS: 


BILL  ONE 


(Ch.  127,  par.  1006.01,  new  par.  1006.02) 


Amends  the  Administrative  Procedure  Act. 
Deletes  provisions  authorizing  agencies  to  incorporate 
federal  regulations  into  their  rules  by  reference  to  the 
Federal  Register  or  the  Code  of  Federal  Regulations  and 
requiring  agencies  to  file  trade  association  standards  with 
the  Secretary  of  State  or  State  Library  when  incorporating 
the  standards  into  their  rules.  Provides  that  an  agency  may 
incorporate  federal  rules  and  trade  association  standards  by 
reference  by  making  a  copy  of  the  rules  or  standards 
available  for  public  inspection. 


LRB8302361RLJW 


A  BILL  FOR 


21  1 


LR<38302361RLjw 

1  AN  ACT  to  amend  Section  6.01  of  and  to  add   Section   6.02  50 

2  to   "The   Illinois   Administrative   Procedure   Act"?  approved  51 

3  September  22t  1975?  as  amended.  52 

4  3e  it  enacted  by  the  People  of   the   Stata   of   Illinois?  56 

5  represented  in  the  General  Assembly: 

6  Section   1.   Section  6.01  of  "The  Illinois  Administrative  5£ 

7  Procedure  Act"?  approved  September  ZZt  1975?  as  amended?  is  59 
3  amended?  and  Section  6.02  is  added  thereto?  the  added  and  60 
9  amended  Sections  to  read  as  follows: 

(Ch.  127,  par.  1006.01)  62 

10  Sec.  6.01.   Form  and  publication   of   notices.    fa-^   The  64 

11  Secretary   of  State  may  prescribe  reasonable  rulgs  concerning  65 

12  the  form  of  documents  to  be  filed  with  him?  and  may  refuse  to  66 

13  accept  for   filing   such   certified   copies   as   are   not   in  67 

14  compliance   with   such   rules.   In  addition?  the  Secretary  of 

15  State  shall  publish  and  maintain  the   Illinois   Register   and  68 

16  may   prescribe   reasonable   rules  setting  forth  the  manner  in  69 

17  which  agencies  shall  submit  notices  required  by  this  Act   for  70 
19  publication   in  the  Illinois  Register.   The  Illinois  Register  71 

19  shall  be  published  at  least  once  each  week  on   the   same   day  72 

20  unless   such   day   is  an  official  State  holiday  in  which  case  73 

21  the   Illinois   Register   shall   be   oublished   on   the    next 

22  following   business  day  and  sent  to  subscribers  who  subscribe  74 

23  for   the   publication   with   the   Secretary   of   State.    The  75 

24  Secretary   of   State   may   charge   a   subscription   price   to 

25  subscribers  that  covers  nailing  and  publication  costs.  76 

26  -fte-y— tf—  a«—  aaeaey— pt*op«-9«-»—  —or — e^op*-9 — fea'«t*a4— — t»a+?*a — at*  78 

27  port-rons — -thereo'f-?— the-reqoTrement-that-the— f  a-r-r—  -taxt-thareaf  79 

28  ba-f-H-ea-w-rth—feha-aeaaatar'y-af— State — -anti — pob+Tahaa1 — fn — the  30 

29  tHtnot  a  ■  R- a  a, -rater—  aha44-ba—  aat-ta-f  -tea1— by — rae4-aa,-fa-?— tfi- the    tg*t  31 

30  a-f — thtf— prapaaed -ar-aa'aptea^raJ-ea-a-aaaa  ewe  nt-a  hat- a-he—aaeaey 

31  paapaaga— ■fra-aa'apa-aa— t-a— adaptj  t  nq— aaeh  ■  -f  ?»aer  a> — t»«4-ea — -w-rah — a  62 

32  ?p«€t*tc — e-rtat-ran-to-th«-Faaara+-»agratar-ar-6»-*a-af— Faaara+  33 


LRB8302361RLJW 


1  Rega4atione-wher«— fehe-t««*t-eppeers-» — -3rf-en-ageney-prep©eee-er 

2  atdop-tu — ea — ro+ee- — the — atanderda — er-goide+inear-er-portiena 

3  thereof  T-of-on-y-prefeaaiene+tr—trade-oi— other — aeaoeietion — or 

4  entity-* — the — eeqeieement-that-the-f  a^-te*t-thereef-be-f-H-ed 

5  with-the-aeeretery-of~ State-and--pob+i*hed — -tn- — the — -f+>4no-t-9 

6  Regreter — *ha++ — be-eatTafied-toy-ineiading-rn-the-text-ef-the 

7  proposed — or — adopted — ro»oa — o — •spee-tr-te — eitotion — to— the 

8  otenoordo — or — geide+inca — ond — filing — with-the~aeeretary-ef 

9  5tete-e-phetegrephie-er- ether-repredaetion-cf-eaeh — atana'aroa 

10  or -goide+Tnea* Ho«etefT--tt-—  the— aet— of — stenderda — or 

11  geide+inee-ie-a»eiiab+e-in-the— *+*inera — State — t-rbraryr — the 

1 2  Secretary — of — atate--*ha++-i»ei*e-tbe-regaireffleni-of-fTf  ing— a 

1 3  phetogrephie-er — other— repredeetion—  of — aaeh — a  tandarde — or 

14  gaidefinea-* — ^hie-5eetion-ehe-H--net-permit-e«-ageftey-te-edept 

15  fetarc — amendment* — in — the — eul  c*v~™'&t-arr4&r-4'3 — er-gaide+ine* 

1 6  witheet—fe-H-e-wing— the— proeedarea— repaired — by — tbia — '*<*■ 

17  Adoption — by — reference — ender-thia— section— ra-+imi  ted-to-the 

1 8  adoption  ef-ra-t-ea-v-atandarda-ai— gaidefine*-ae— of  - — a — certain 

19  dote — *n-teh — the — egeney-aha+i-apeeif  y—when— the—text— ia-fi+ed 

20  with  -the-  Secretary— of— State-and— pabf  iehed— 

2 1  fteaf  ater-w Nothing — -tn-th-ta- 

2  2  of— t  he— rega-trefltent— that — the — £e++— — text — of- — ■a^ap'te^ — raiee-r 

2  3  -t  ncf  adf  ng — federai-roi  ee-r-atanderda-end-goideiinee-adopted-by 

24  ref eranee-ee-  provided- — -in — -thia — Seetion-v — be — fi+ed rn — the 

2  5  ageney^e-prioeipei-ef  f  iee-ander— Seetian— 6-ef-thie— *ett 

(Ch.    127,    new    par.    1006.02) 

2 6  Sec.   6.02.   Incorporation   3y   Reference.   An  agency  may 

27  incorporate  by  reference,  in  its  rules  adopted  in   accordance 

2 8  with  Section  5  of  this  Act,  regulations  or  rules  of  an  agency 

2  9  of    the    United    States   or   of   a   nationally   recognized 

3  0     organization    or    association    without    publishing the 

3 1  incorporated   material   in  full.   The  reference  in  the  agency 

3 2  rules  iiust  fully  identify  the  incorporated  matter  by  location 

33  and  date,  and  must  state  that  the  rule  does  not   include   any 

34  later   amendments   or  editions.   The  agency  adopting  the  rule 
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1  shall  maintain  a  copy  of  the  referenced  regulation*   rule   or  115 

2  standard   and   shall make   it   available   to  the  public  uoon  116 

3  request  for  inspection  and  copying  at  no  more  than  cost.    An  117 

4  agency   may   also  at  its  discretion  file  a  copy  of  referenced  118 

5  requlationst  rules  or  standards  with  the  State   Library.    An  119 

6  agency  may  incorporate  by  reference  such  .natters  in  its  rules 

7  only   if   the   agency?  organization  or  association  originally  120 

8  issuing  the  matter  makes   copies   readily   available   to   the  121 

9  public.    This  Section  shall  not  apply  to  any  agency  internal  122 
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INTRODUCED . 


85rd  GENERAL  ASSEMBLY 
State  of  Illinois 

1983  and  1984 

BY 


BILL  TWO 


SYNOPSIS: 


(Ch.  122,  rep.  par.   1A-7   and   Ch 
1002) 


par 


Amends  "The  School  Code"  and  "The  Illinois 
Administrative  Procedure  Act"  to  eliminate  an  exemption  from 
the  Administrative  Procedure  Act  relating  to  policy 
statements  of  the  State  Board  of  Education.  Effective 
immed  iately . 


LRBS302359JSdv 


™-f  be  app/icaftfj 


A  SILL  FOR 
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'.R333C2359jSdv 

1  AN   ACT   to   repeal   Section   lA-7   of  "The  School  Code",  4? 

2  approved  March  13»  1961,  as  amended,  and  to  amena   Section   2  50 

3  of   "The   Illinois   Administrative   Procedure   Act",  approved  51 

4  Septemoer  22*     1975,  as  amended.  52 

5  ~e  it  enacted  by  trie  People  of   the   State   of   111  j  no  i  s ;  5  6 

6  represented  in  the  General  Assembly: 

(Ch.  120,  rep.  par.  IA-7)  58 

7  Section  1.  Section  LA— 7  of  "The  School  Code",  aoproved  60 
3  March  13,  1961,  as  amendea ,  is  repealed.  61 
9         Section  2.  Section   2   of   "The   Illinois   Administrative  63 

10  Procedure   Act",   approved  September  22,  L975»  as  amendea,  is  64 

11  amended  to  read  as  follows: 

(Cn.  127,  par.     1002)  66 

12  Sec.  2.   This  Act  appl ies   to   every   agency   as   defined  56 

13  herein.    Beginning   January   1,   1973   in   case   of  conflict  59 

14  between  tne  provisions  of  this  Act  and  tne   Act   creatine   or  7C 

15  conferring   power   on   an   agency,   this   Act   shall  control.  71 

16  However  if  an    agencv  has  existing  procedures  on  July  L»   !q77  72 

17  specifically   for  contested  cases  or  licensing  those  existing 

19     provisions  control,  except   that   this   exception   respecting  73 

19  contested   cases   and   licensing   does   not   apply  if  the  Act  '4 

20  creating  or  conferring  power  on  the  agency  adopts  bv   express  75 

21  reference   the  provision  of  this  Act.   Where  the  Act  creating  76 
or  conferring  power  on  an  aqency   establishes   administrative 

78 


. 


22  procedures   not   covered   by   this  Act,  such  procedures  shall 

24  remain     in    effect. 

25  The    provisions       of       this       Act       shall       not       aoplv       to       (1)  90 

26  preliminary       hearings,       investigations       or    practices    *her=>    no  31 

27  final     determinations    affecting    State    funding    are    made    bv       tne  92 
22  State       Board       of       Education,        (2)       Stwt-s — 9osH — o-r-r-iae-s«-ro**  93 

29  afra^emeft-t'ST — ;tt-r«!e+-rn«— Of-  ?o+-r<H-«?-» — •wJ^-f«h — -ae — *e« — hav« — *fl«  3  4 

30  f-9-re-«?— o-f — +-swt — &•)     leaal     opinions     issued    under     Section    2-3.7 

31  of    The    School     Code,     (  3 )     ■sn^-f*-)-       ^s       to       State      colleges       and  35 
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1  univer s i tiest   their   disciplinary  and  grievance  proceedinqst  36 

2  academic  irregularity  and  capricious  grading  proceedings*  and  37 

3  admission  standards  and  procedures*  and  (^)      f-5-fr   the   class  88 

4  specifications    for    positions    and    individual   position  39 

5  descriptions   prepared   and   maintained    pursuant    to    the  90 

6  "Personnel   Code";   however  such  specifications  shall  be  made  91 

7  reasonably   available   to   the   oublic   for   inspection    and 

8  copying.    Neither   shall  the  provisions  of  this  Act  apply  to  92 

9  Hearings  under  Section  20   of   the   "Uniform   Disposition   of  93 

10  Unclaimed  Property  Act".  94 

11  Section  3.  This  Act  takes  effect  upon  its  becoming  a  law.  96 
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83rd  GENERAL  ASSEMBLY 
State  of  Illinois 


INTRODUCED . 


1983  and  1984 
_,  BY 


BILL  THREE 


SYNOPSIS: 


(Ch.  127, 


;ar 


1004) 


Amends  The  Illinois  Administrative  Procedure 
Act  to  delete  from  provision  that  no  agency  rule  is  valid 
until  it  has  been  made  available  for  public  inspection  and 
filed  with  the  Secretary  of  State  the  exception  for  any 
person  wno  has  actual  knowledge  of  an  agency  rule. 


LRB8301514ESjw 


A  BILL  FOR 


21! 


LRH3301514SSJW 

1  AN  ACT  to  amend  Section  4  of  "The  Illinois  Administrative  50 

2  Procedure  Act".  3Doroved  Septemoer  22 »  19^5?  as  amended.  52 

3  3e  it  enacted  by  the  People  of   the   State   of   Illinois,  5 o 
a.  represented  in  the  General  Assemoly: 

Action   1.   Section   4   of   "The  Illinois  Administrative  53 

6  Procedure  Act1?  docroved  September  22,  1975.  3S   amended.   is  39 

7  amended  to  raad  as  follows: 

(Ch.  127,  jar.  100*)  61 

3         Sec.    4.     Adoption    of    Rules;   Dubl  ic   Information,  63 

9  Availaoility  of  Rules.)  (a)  In  addition  to  other   rule-making  64 

10  requirements  i.nposed  by  law,  each  agency  shall:  o  5 

11  1.   adopt   rules  of  oractice  setting  forth  t.ie  nature  ano  67 

12  requirements  of  all  formal  hearings;  *io 

13  2.   make   available  for      public   inspection   all    rules  70 

14  adopted  by  the  agency  in  the  discharge  of  its  functions.  71 

15  (b)   Each    agency    shall    make   available   for   public  73 

16  inspection  all  final  orders,  decisions  and   opinions,   exceot  74 

17  those  deemed  confidential  by  state  or  federal  statute  and  any  75 
1 J  trade  secrets. 

19  (c)   Mo   agency   rule   is   valid  or  effective  against  any  77 

20  person  or  party,  nor  may  it  be  invoked  by  the  agency  for   any  78 

21  purpose,    until   it   has   been   made   available   for   public  T9 

22  inspection  and  filed  with  the  Secretary  of  State  as   required  90 
2  3  by   this   Act*    th-r^-proff^-tofl—ra  ■  not--apyl-rg-»o^-r— rn— f^-vjr-o-f 

24  •S(^y-pe-r-9on-®i*-pT5i**-f-wh«— Ha-3-TjetttTS^— Vrt«w+«dg«— ther-'S-f-c  H\ 

25  (d)   Rule-making  which  creates  or  expands  a  State  mandate  33 

26  on  units  of  local  government,  school  districts,  or   community  34 

27  college   districts  is  subject  to  the  State  Mandates  Act.   The  35 

23  required  Statement  of  Statewide  Policy   Objectives   shall   be  36 

29  cublished   in  the  Illinois  Register  at  the  same  time  that  the 

30  first  notice  under  Section  5.01  is  published  or  when  the  rule  37 

31  is  published  under  Section  5.02  or  5.03.  1° 
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83rd  GENERAL  ASSEMBLY 
State  of  Illinois 


INTRODUCED 


1983  and  1984 
_,  BY 


BILL  FOUR 


SYNOPSIS: 


(Ch.  127,  pars.  163-21,  168-31,  163-41,  168-51, 
168-61  and  168-71) 


Amends  various  Acts  to  delete  the  requirement 
that  the  Attorney  General,  the  Comptroller,  che  Lieutenant 
Governor,  the  State  Board  of  Education,  the  Secretary  of 
State  and  the  State  Treasurer  be  required  to  file  travel 
regulations  in  accordance  with  the  Illinois  Administrative 
Procedure  Act  and  to  provide  that  such  regulations  be 
maintained  and  made  available  for  public  inspection  in  that 
agency's  principal  office. 


LRB8301509SFml 


A  BILL  FOR 


22i 


ia38301509SFml 

1  AN  ACT  in  relation  to  the  filing  of  travel  reaulations  by      50 

2  various  Stata  agencies,  si 

3  3e   it   enacted   by   the  People  of  the  State  of  Illinois*      5 5 
w           represented  in  the  General  Assembly? 


10 

11 

13 
14 

15 

16 
IT 
13 
19 
20 

21 
22 
23 
24 
25 
26 
27 
2  3 
2^ 
30 
31 


Section  I.  Section  1  of  "An  Act  in  relation  to  the 
regulation  of  travel  by  the  personnel  of  the  Stata  3oard  of 
Education" t  approved  October  13»  1969*  as  amended,  is  amended 
to  read  as  f ol 1 ows: 

(Ch.  127*  Qar»    163-21) 

Sec.  1.  The  State  Board  of  Education  snail  promulgate  and 
publish  travel  regulations  applicable  to  the  office  and  to 
personnel  under  its  jurisdiction,  ^ei mour semen t  for  mileage 
shall  be  paid  at  a  rate  of  at  least  17  cents  per  mile.  Such 
r ecul an  ions  shall  be  maintained  in  the  agency's  principal 
office  and  shall  be  available   for   public   inspection.   Such 

^?giSfe^t*9rt9   "5hQ  J  I  ■  BC    r  ¥  I  fjo  '  (9rtH"C^we     €ff  €€T"UWHCf  '    Cn€  ■'  E  r  i   i  n^  I  9 

Section  2.  Section  1  of  "An  Act  in  relation  to  the 
regulation  of  travel  by  the  personnel  of  the  Office  of  the 
Secretary  of  State"*  approved  Octooer  13*  1969*  as  amended* 
is  amended  to  read  as  follows: 

(Ch.  127,  par.  163-31) 

Sec.  1.  The  Secretary  of  State  shall  promulgate  and 
publish  travel  regulations  applicable  to  his  office  and  to 
personnel  under  his  jurisdiction.  Reimbursement  for  mileage 
shall  be  paid  at  a  rate  of  at  least  17  cents  per  mile.  Such 
regulations  shall  be  maintained  in  the  agency's  principal 
office   and   shall   he   available  for  public  inspection.  5«e* 

»dm-fm-yt retire  PracHure  *et-* 

Section  3.   Section  1  of   "An   Act   in   relation   to  the 

regulation   of   travel   by  the  personnel  of  the  Office  of  the 

Attorney  General",  approved  October  13*  1969*  as  amended*  is 
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I  amended    to    read    as    follows:  93 

(Ch.     127,    oar,    163-41)  95 

Z  Sec.    1*   The   Attorney    General    shall    promulgate   and   publish  97 

3  travel       regulations    applicable    to    his    office   and    to    personnel  98 

4  under   his    jurisdiction.    Reimbursement    for      mileage      shall       be  99 

5  paid      at      a      rate      of       at       least       17      cents       ^er      mile.       Such  LOO 

6  regulations    shall    :e    maintained       in       the      agency's       principal 

7  office      and      shall       be      available    for    public    inspection.    5-aeh  1C2 

9  adm-rniafcrafcite   Procedure   *efe->  104 

10  Section   4»      Section    1    of      "An      Act      in      relation      to      the  107 

11  regulation  of  travel  by  the  personnel  of  the  Office  of  the  103 
L2  State  Treasurer"*  approved  October  13,  1969,  as  amended,  is  10^ 
13  amended    to    read    as    follows: 

(Ch.    127,    par.    163-51)  111 

1**  Sec.       1.    The    State    Treasurer    shell    promulgate    and    publish  113 

15  travel     regulations    applicable    to    his    office    and    to      personnel  11<V 

16  under      his      jur isdiction.      Reimbursement    for    mileage    shall    be  115 

17  oaid  at  a  rate  of  at  least  17  cents  per  mile.  Such  116 
IS  regulations      shall       be      maintained       in    the    agency's    principal 

19  office    and    shall    be    available      for      public       inspection.       5t»«h  113 

20  ^cflu  t  flii^^ft4"""3  hflrr  *3c    ^t**ed    flna  "tflk  s-5rr  sc  **■  bhac  r  "  the*1 1 !  t  t  no  r  s 

c  1  wflfllfflPStrflll  fVC     r  PflCCQUPC  "Act*  120 

22  Section      5.         Section       1      of       "An       Act    in    relation    to    the  123 

23  regulation  of  travel  by  the  personnel  of  the  Office  of  the  124 
2*  Comptroller",       approved      October       13,       1969.       as      amended,     is  125 

25  amended    to    read    as    follows: 

(Ch.    127,    par.    168-61)  127 

26  Sec.  1.    The   State   Comptroller   shall   promulgate   and  130 

27  publish   travel   regulations   applicable  to  his  office  and  to  131 

28  personnel  under  his  jurisdiction.  Reimbursement   for   mileage  132 

29  shall   be   paid  at  a  rate  of  at  least  IT  cents  per  mile.  Such 

30  regulations  shall  be  maintained   in   the   agency's   principal  L33 

31  office  and  shall  be  available  for  public  inspection.  5t*eh  135 
32 
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Section  6.  Section  L  of  "An  let  in  relation  to  the 
regulation  of  travel  by  the  personnel  of  the  Office  of  the 
Lieutenant  Governor***  approved  October  13»  1969»  as  amended* 
is  amended  to  read  as  follows: 

(Ch.  127,  oar.  163-71) 

Sec.  1.  The  Lieutenant  Governor  shall  promul  gat  .3  and 
publish  travel  regulations  apolicable  to  his  office  and  to 
personnel  under  his  jurisdiction.  Reimbursement  for  nileage 
shall  oe  paid  at  a  rate  of  at  least  17  cents  per  nile.  Such 
regulations   shall   be   maintained   in  the  aoency's  principal 


11     office  and  shal T  be  available   for   public   inspection.   5ueh 
13     *<JmTftrstr-9tTV«-3ToeHttr«-*«+iT 
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83rd  GENERAL  ASSEMBLY 
State  of  Illinois 

1983  and  1984 
nMTonnnrpn  BY 


BILL   FIVE 


SYNOPSIS:        (Ch.  120,  par  481b.l) 

Amends  the  "Coin -Operated  Amusement  Device  Tax 
Act"  to  impose  the  tax  provided  for  upon  each  device  rather 
than  each  coin  receiving  slot. 


LRB8301515JSsb 


Fiscal  Note  Act 
rcay  ie  applicable 


A  BILL  FOR 
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1  AN  ACT  to  amend  Section  i    of    the  "Coin-Operated  Amusement  ^6 

2  Oevice  Tax  Act",  approved  July  7,  1953,  as  amended.  <»3 

3  3e  it  enacted  by  the  People  of   the   State   of   Illinois*  5  2 
4-  represented  in  the  General  Assembly: 

5  Section   L.   Section   1   of   tne  "Coin-Operated  Amusement  5^ 

6  device  tax  Act"*   approved   July   7*   1953,   as   amended*   is  55 

7  amended  to  read  as  follows: 

(Ch.  120,  par.  ^31d.I)  57 

8  Sec.       1.      There      hereby       is       imposed,    on    the    privilege    of  59 

9  operating    every    co in— i n-the-sl  ot-operated    amusement    device    in  60 

10  this    State    which    returns    to    the    player    thereof      no      money      or  51 

11  property      or       ri^ht       to      receive    money    or    property*    an    annual  62 

12  privilege    tax    of    S10.00    for    each    devi  ce    qq  i  w  *ece  i  v«fri»g — •»+««. 
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State  of  Illinois 

1983  and  1984 
INTRODUCED ,  BY 


BILL  SIX 


SYNOPSIS:      (Ch.  120,  par.  453.9) 

Amends  the  Cigarette  Tax  Act  to  delete  the 

requirement   that   distributors  who  do   not  manufacture 

cigarettes  show  in  their  monthly  returns   the  quantity  of 
cigarettes  manufactured. 


LRB8301513THSD 


A  BILL  FOR 
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1  AN    ACT    to    amand    Section    <V53. 9    of    the    "Cigarette   Tax    Act"?  <*3 

2  aporoved    June    2?     1941?    as    amended.  50 


3e       it      enacted      by       the    People    of    the    State    of    Illinois^ 
;resented    in    the    General     Assembly: 


Section     I.       Section    4-53. "!    of       the       ''Cigarette       Tax        »c'."i 

6  aoprovad       June       2?        l^M?       as       amende::?     is    amended    to    reac    as 

7  follows: 

(Ch.  120,  par.  453.9) 

3  Sec.  9.   Every  distributor  who  is  required  to   procure   a 

9  license   under   this   Act?   but   who  is  not  a  manufacturer  of 

L0  cigarettes  in  original  packages   which   are   contained   in  a 

11  sealea   transparent  wrappert  snail?  on  or  befora  the  15th  Jay 

12  of  each  calendar  month?  file  a  return   with   the   Deoartment? 

13  showing   *-h<5—  -»-3fr*-r*7 — «-f— e-r-aa-re^'-a — s-awtt-f -ae  fc«  p»a- Hw  -rma— ^h« 
L4  ?f<e«*rn^- ;-a-f*nd3r-^cw»tty  the  quantity  of  cigarettes   orought 

15  into   this  State  or  caused  to  be  brougnt  into  this  State  from 

16  outside   this   State   during   the   preceding   calendar   -nontn 

17  without   authorized  evidence  on  the  original  oacxages  of  such 
13  cigarettes  underneath  the  sealed  transparent  wrapper   thereof 

19  that   the   tax  liability  imposed  by  this  Act  has  been  assumed 

20  by  the  out-of-State  seller  of  such  cigarettes.   the   quantity 

21  of    cigarettes    purchased   tax-paid   during   the   preceding 

22  calendar  month  either  within  or  outside  this   State   and   the 

23  quantity   of   cigarettes  sold  or  otherwise  disposed  of  during 
2*  the  preceding  calendar  month.  Such  return  shall  be  filed  upon 

25  forms  furnished  and  prescribed  oy  the   Oeoartment   and   shall 

26  contain    such    other   information   as   the   Department   nay 

27  reasonably  require. 

23  Illinois  manufacturers  of  cigarettes  in  original  packages 

29  *hich  are  contained  inside  a  sealed  transoarent  wrapper  shall 

30  file  a  return  by  the  5th   day   of   each   month   covering   the 

31  preceding    calendar    month.    Gach   such   return   shall   be 

32  accompanied  oy  the  appropriate  remittance  for  tax  as  provided 
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1  in  the  Ust  paragraph  of  Section  3  of   this   Act.   Each   such  32 

2  return    shall    show    the    quantity    of   such   cigarettes  33 

3  -nanufactured  during  the  period  covered  by  the  return*  the  3^ 
<*  ouantity   of   cigarettes  sold  or  otherwise  disposed  of  during  35 

5  the  period  covered  by  the  return  and  such   other   information  36 

6  as  the  CeQartment  nay  lawfully  require.  Such  returns  shall  oe 

7  filed  on  forms  prescribed  3nn  furnished  by  the  Department.  ^7 
i  Each  such  return  shall  oe  accompanied  by  a  copy  of  each  33 
9  invoice   rendered   by   such   manufacturer  to  any  purcnasar  to  39 

10  whom   such   manufacturer   delivered   cigarettes   (or    caused  90 

11  cigarettes   to  be  delivered)  during  the  period  covered  by  the  91 

12  return.  92 


229 


230 


83rd  GENERAL  ASSEMBLY 
State  of  Illinois 


INTRODUCED , 


1983  and  1984 

_,  BY 


SYNOPSIS: 


BILL    SEVEN 


(Ch.    43,    par.      159a;      Ch . 
467.6,    467.21    and    473) 


120,      pars.      453. 9d, 


Amends  the  Liquor  Control  Act  of  19  34,  the 
Messages  Tax  Act,  the  Gas  Revenue  Tax  Act,  the  Public 
Utilities  Revenue  Act  and  the  Cigarette  Tax  Act.  Provides 
that  tax  refunds  or  credit  memoranda  issued  by  the  Department 
of  Revenue  under  those  Acts  earn  interest  at  the  rate  of  1/2% 
per   month    from   the   date   of    the   erroneous   payment. 


LRB8301503RLjw 
Fiscs!  Note  Art 


)!a 


A  BILL  FOR 
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1  a\  ACT  relating  to  interest  on  certain   tax   refunds   ana  <+3 

2  credit  memoranda  and  amending  certain  Acts  herein  named.  50 

3  3e   it   enacted   by   the  People  of  the  State  of  Illinois.  5 4 

4  represented  in  the  General  Assamoly: 

=  Section  L  .   Section  5-3  of  "The   Liauo'-   Control   Act   of  5o 

6  L°3V»   approved   January  31  r  1934*  ^s  amended*  is  amended  to  ^7 

7  read  as  follows: 

(Ch.  43*  par,  159a)  59 

8  Sec.  3—3.  If  it  appears*  after  claim  therefor  filed   with  SI 

9  the  Department*  that  an  amount  of  tax  or  penalty  or  interest  62 
10  nas  been  paid  which  was  not  due  under  this  Article*  whether  ->3 
LI  as  the  result  of  a  mistake  of  fact  or  an  error  of  law.  except  z><* 
L2  as   hereinafter   provided*   then  the  Department  shall  issue  a  ?5 

13  credit  memorandum  or   refund   to   the   person   who   nBde   tna 

14  erroneous   payment   or.   if   that   person   has  died  or  oecome  So 

15  incompetent*  to  his  legal  representative*  as  such.  67 

16  If  it  is  determined  that  the  Department   should   issue   a  69 

17  credit  or  refund  under  this  Article*  the  Department  nay  first 

13  apoly  the  amount  thereof  against  any  amount  of  tax  or  penalty  71 

19  or   interest   due   hereunder  from  the  person  entitled  to  such  72 

20  credit  or   refund.   For   this   purpose*   if   proceedings  ar?  73 

21  pending   to   determine   whether   or  not  any  tax  or  penalty  or 

22  interest  is  due  under  this   Article   from   such   person*   the  7^ 

23  Department   may   withhold   issuance   of   the  credit  or  refund  75 

24  pending  the  final  disposition  of   such   proceedings^  ana      mav  76 

25  aop 1 y   such   credit   or  refund  against  any  amount  found  to  be  77 

26  due  to  the  Department  as  a  result  of   such  -proceedings.   The 

27  balance*  if  any*  of  the  credit  or  refund  shall  be  issueo  to  78 
23  the  person  entitled  thereto.  70 

29  If  no  tax  or  penalty  or  interest  is  due  and  no  oroceeding  51 

30  is  pending  to  determine  whether  such  taxpayer  is  indeoted   to  J2 

31  the   Department   for   tax   or   penalty  or  interest  the  credit  33 

32  memorandum  or    refund  shall  be  issued  to  the  claimant;  or   (in  3<* 
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the  case  of  3  credit  memor andum)  the  credit  memorandum  may  be 
assicned  and  set  over  by  the  lawful  holder  thereof*  suoject 
to  reasonable  rules  of  the  Department*  to  any  other  person 
•*no  is  subject  to  this  Article*  and  the  amount  thereof  shall 
be  applied  by  the  Department  against  any  tax  or  oenalty  or 
interest  due  or  tc  -eccme  due  under  this  Article  from  such 
ass  i  .net;. 

As  to  any  claim  filed  hereunder  with  the  Department  on 
ano  aftsr  aach  January  1  and  July  1*  no  amount  of  tax  or 
penalty  or  interest*  erroneously  paid  (either  in  total  or 
partial  liquidation  of  a  tax  or  penalty  or  interest  under 
this  Article)  more  than  3  years  prior  to  such  January  1  and 
Julv  1*  respectively*  shall  be  credited  or  refunded. 

vny  credit  or  refund  that  is  allowed  under  this  Act  shall 
bear  interest  at  the  rate  of  1/2  of  l",  >er  month  or  grac-.ton 
thgreof  from  the  date  when  the  erroneous   payment   for   which 


the   credi  t   or 

refund   is 

beiod   allowed   was   made  to  the 

Oeoar'-ment  until 

the   cr ad  i t 

memorandum   is   issued   or   the 

refund  is  gaid. 

[n  case  the  (Department  aetermines  that  the  claimant  is 
entitled  to  a  refund*  such  refund  shall  be  mad^  only  from 
such  appropriation  as  may  be  available  for  that  purpose.  If 
it  appears  unlikely  that  the  amount  appropriated  would  permit 
everyone  having  a  claim  allowed  during  the  period  covered  by 
such  appropriation  to  elect  to  receive  a  cash  refund*  the 
Department*  by  rule  or  regulation*  shall  provide  for  the 
payment  of  refunds  in  hardship  cases  and  shall  define  what 
types  of  cases  qualify  as  hardship  cases. 

Section  2.  Section  9d  of  the  "C  ig-arette—  Tax  Act"* 
approved  July  25*  19^5*  as  amended*  is  amended  to  read  as 
f ol 1 ows: 

(Ch.  120,  par.  ^53. 9d) 

Sec.  9d.  If  it  appears*  after  claim  therefor  filed  with 
the  Department*  that  an  amount  of  tax  or  penalty  has  been 
paid  which  was  not  due  under  tnis  Act*  whether  as  tne   result 
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1  of   a   mistake   of   fnct   or   an   error   of   law,   exceot   as  L21 

2  hereinafter  provided*   then   tne   Department   shall   issue   a 

3  credit   memoranaum   or   refund   to   the   person   who  made  the  122 

4  erroneous  payment  or»  if   that   person   has   died   or   oecome  123 

5  incompetent,  to  his  legal  representative*  as  such. 

o         If   it   is   deter.n  ine-J  that  the  .leoartient  should  issue  a  125 

7  credit  or  refund  under  this  Act,   the   Department   "nay   first  L2j 

3  opply  the  amount  thereof  against  any  amount:  of  tax  or  penalty  12T 

9  oue   under   this   Act  or  under  the  Cigarette  'Jse  Tax  Act  from  12". 

13  the  person  entitled   to   such   creait   or   refund.   Por   this  12Q 

11  purpose,   if   oroceedinqs  are  pending  to  determine  whether  or 

12  not  any  t3x  or  penalty  is  due  under  this   Act   or   under   the  130 

13  Cigarette  'Jse  Tax  Act  from  such  person,  the  Department  may  131 
i<*  withheld  issuance  of  the  credit  or  refund  pending  the  final  132 
15  disposition  of  such  oroceedinqs  and  may  appl /  such  credit  or  123 
IS  refund  against  any  amount  found  to  be  due  to   the   Department 

17  under  this  Act  or  under  the  Cigarette  Use  Tax  Act  as  a  result  L3* 

18  of   such   proceedings.   The  balance*  if  any,  of  the  credit  or  135 

19  refund  shall  be  issued  to  the  person  entitled  thereto.  136 
23         If  no  tax  or  penalty  is  due  and  no  proceeding  is   pending  13d 

21  to   determine   whether   such   taxpayer   is   indebted   to   the  L39 

22  Department  for  tax   or   penalty,   the   credit   memorandum   or  140 

23  refund   shall  be  issued  to  the  claimant;  or  (in  the  case  of  a  Ul 

24  credit  memorandum)  the  credit  memorandum  may  be  assigned   and 

25  set   over  by  the  lawful  holder  thereof,  subject  to  reasonable  142 

26  rules  of  the  Department,  to  any  other  person  who   is   subject  143 

27  to  this  Act  or  the  Cigarette  Use  Tax  Act,  and  the  amount  144 
23  thereof  shall  be  applied  oy  the  Department  against  any  tax  or  145 

29  penalty  due  or  to  become  due  under   this   Act   of  under   the  l4o 

30  Cigarette  Use  Tax  Act  from  such  assignee. 

31  As   to   -tny   claim  filed  hereunder  with  the  Department  on  14-? 

32  and  after  each  January  1  and  July  1,   no   amount   of   tax   or    '  143 

33  penalty    erroneously    paid   (either   in   total   or   partial  153 

34  liquidation  of  a  tax  or  penalty  under  this  Act)  more   than   3  151 

35  years  prior  to  such  January  I  and  July  1,  respectively,  shall 
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1  be  credited  or  refunded.  152 

2  Any  credit  or  refund  that  is  allowed  under  this  Act  snail  154 

3  aear   interest  at  the  rate  of  \/2    of  1%  per  month  or  fraction  15  5 
*  thereof  from  the  date  when  the  erroneous   payment   for   which  1 5 6 

5  the   credit   or   refund   is   being   allowed   was   made  to  the  157 

6  department  until  the   credit   memorandum   is   issued   or   the 

7  refund  is  paid. 

3        In   case   the   Department  determines  that  the  claimant  is  159 

0  entitled  to  a  refund*  such  refund  shall   be   made   onlv   from  160 

13  such   appropriation   as  may  be  available  for  that  purpose.  If  161 

11  it  appears  unlikely  that  the  amount  appropriated  would  permit  162 

12  everyone  havinq  3  claim  allowed  during  the  period  covered   by  163 

13  such  aopropr i ation  to  elect  to  receive  a  cash  refund*  the  164 
1*  Department*  by  rule  or   regulation*   shall   orovide   for   the 

15  payment   cf   refunds   in  hardship  cases  and  shall  define  what  165 

16  tyoes  of  cases  qualify  as  hardship  cases.  166 
IT  if  the  Department  approves  a  claim  for  the  physical  16* 
13  replacement   of  cigarette  tax  stamps*  the  Department  (subject  169 

19  to  the  same  limitations  as  those  provided  for  hereinbefore  in  170 

20  this  Section)  may  issue  an  assiqnable   credit   memorandum   or  171 

21  refund    to    the    claimant    or   to   the   claimant's   legal  172 

22  representative. 

23  The  provisions  of  Sections  oa*  6b  and  6c  of  the  174 
2"+  "Retailers'   Occupation   Tax  Act"*  approved  June  23*  1933*  as  175 

25  amended*  in  effect  on  the  effective  date  of   this   amendatory  176 

26  Act*  as  subsequently  amended*  which  ar&    not  inconsistent  with  177 

27  this   Act*  shall  apply*  as  far  as  practicable*  to  the  subject  173 

28  matter  of  this  Act  to  the  same  extent  as  if   such   provisions 

29  were  included  herein.                      -     -~  13„ 

30  Section  3.   Section  6  of  "The  Messages  Tax    Act",  approved  132 

31  July  24*  1<?45*  as  amended*  is  amended  to  read  as  follows:  123 

(Ch.  120,  par.  467.6)  135 

32  Sec.   6.    If  it  appears*  after  claim  therefor  filad  with  L<33 

33  the  Department*  that  an  amount  of  tax  or  penalty  or   interest  139 

34  has   been   paid   which  was  not  due  under  this  Act*  whether  as  190 
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1  the  result  of  a  mistake  of  fact  or  an  error  of  law*  except  as  191 

2  hereinafter  providedt   then   the   Department   shall   issue   a 

3  credit   memorandum   or   refund   to   the   person   who  made  the  192 

4  erroneous  payment  or*  if   that   person   has   died   or   become  193 

5  incompetent*  to  his  legal  representative*  as  such.  194 

6  If   it   is   determined  tnat  the  Department  snould  issue  a  196 

7  credit  or  refund  under  this  Act?  the  Department  may  first  19" 
3  apply  the  amount  thereof  against  any  amount  of  tax  or  penalty  193 
9  or   interest   due   hereunder  from  the  person  entitled  to  sucn  19*3 

13  credit  or   refund.   For   this   purpose*   if   proceedings  am  2C0 

11  pending   to   determine   whether   or  not  any  tax  or  oenalty  or 

12  interest   is   due   under   this   Act   from   such   person*   the  201 

13  Department   may   withhold   issuance   of   the  credit  or  refund  2C2 

14  pending  the  final  disposition  of   such   proceedings   and   may  2C3 

15  apply   such   c-edit   or  refund  against  anv  amount  found  to  be 

16  due  to  the  Department  as  a  result  of   such   proceedings.   The  204 

17  balance*   if   any*  of  the  credit  or  refund  shall  oe  issued  to  205 

18  the  person  entitled  thereto. 

19  If  no  tax  or  penalty  or  interest  is  due  and  no  proceeding  207 

20  is  pending  to  determine  whether  such  person   is   indeoted   to  203 

21  the   Department   for   tax   or  penalty  or  interest*  the  credit  209 

22  memorandum  or  refund  shall  be  issued  to  the  claimant;  or   (in  210 

23  the  case  of  a  credit  memorandum)  the  credit  memorandum  may  be  211 

24  assigned   and   set  over  by  the  lawful  holder  thereof*  subject 

25  to  reasonable  rules  of  the  Department*  to   any   other   person  212 

26  who   is   subject  to  this  Act*  and  the  amount  thereof  shall  be  213 

27  applied  by  the  Department   against   any   tax   or   penalty   or  214 

28  interest   due   or   to   become   due   under   this  Act  from  such  215 

29  assignee.  — 

30  As  to  any  claim  for   credit   or   refund   filed   with   the  217 

31  Department   on  or  after  each  January  1  and  July  1*  no  amounts  219 

32  erroneously  paid  more  than  3  years  prior  to   sucn   January   1  219 

33  and  July  1*  respectively*  shall  be  credited  or  refunded.  220 

34  Claims   for   credit   or   refund  shall  be  filed  upon  forms  222 

35  provided  by  the  Department.  As  soon  as  practicable  after   any  223 
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1  claim      for      credit      or      refund    is    filed*    the    (Department    shall  224- 

2  examine    the   same   and   determine   the    amount   of   credit   or    refund  225 

3  to   which    the      claimant      is      entitled      and      shall       notify      the  226 

4  claimant      of      such    determination*    which    amount    shall    be    prima 

5  facie   correct. 

6  Any  credit  or  refund  that  is  allowed  under  this  Act  shall  2  2  3 

7  gear  interest  at  the  rate  of  1/2  of  1%    per  month  or   fraction  2Z 

3  thereof   from   the   date  when  the  erroneous  payment  for  which  23  0 

9  the  credit  or   refund   is   oeinq   allowed   was   made   to   the  231 

10  Department   until   the   credit   memorandum   is   issued  or  the 

11  refund  is  paid. 

12  In  case  the  Department  determines  that   the   claimant   is  233 

13  entitled   to   a   refund*   such  refund  shall  oe  made  only  from  234 

14  such  appropriation  as  may  be  available  for  that   purpose.   If  235 

15  it  appears  unlikely  that  the  amount  appropriated  would  permit  236 

16  everyone   having  a  claim  allowed  during  the  period  covered  by  237 

17  such  appropriation  to  elect  to  receive   a   cash   refund*   the  233 

18  Department*   by   rule   or   regulation*   shall  provide  for  the 

19  payment  of  refunds  in  hardship  cases  and   shall   define   what  233 
21  types  of  cases  qualify  as  hardship  cases*  2^1 

21  Section   4.   Section   6   of   "The   Gas   Revenue  Tax  Act"*  24-3 

22  approved  July  24*  1945*  as  amended*  is   amended   to   read   as  244 

23  follows: 

(Ch.  120*  par.  467.21)  246 

24  Sec.   6.    If  it  appears*  after  claim  therefor  filed  with  249 

25  the  Department*  that  an  amount  of  tax  or  penalty  or   interest  250 

26  has   been   paid   which  was  not  due  under  this  Act*  whether  as  251 

27  the  result  of  a  mistake  of  fact  or  an  error  of  law*  except  as  252 

28  hereinafter  provided*   then   the   Department   sha-1 1   issue   a 

29  credit   memorandum   or   refund   to   the   person   who  made  the  253 

30  erroneous  payment  or*  if   that   person   has   died   or   become  254 

31  incomoetent*  to  his  legal  representative*  as  such.  255 

32  If   it   is   determined  that  the  Department  should  issue  a  257 

33  credit  or  refund  under  this  Act.   the   Department   may   first  258 

34  apply  the  amount  thereof  against  any  amount  of  tax  or  penalty  259 
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or  interest  due  hereunder  Prom  the  person  entitled  to  such 
credit  or  refund.  For  this  purpose*  if  proceedings  are 
pending  to  determine  whether  or  not  any  tax  or  penalty  or 
interest  is  3ue  under  this  Act  from  such  person*  the 
Department  nay  withhold  issuance  of  the  credit  or  refund 
pending  the  final  disposition  of  such  proceedings  ana  ^ey 
ipoly  such  creait  or  refund  against  an/  amount  founa  to  be 
due  to  the  Department  as  a  result  of  such  proceedings.  The 
balance*  if  -:nyi  of  the  credit  or  refund  shall  be  issued  to 
the  person  entitled  thereto* 

If  no  tax  or  penalty  or  interest  is  due  and  no  proceeding 
is  pending  to  determine  whether  sucn  person  is  indebted  to 
the  Department  for  tax  or  penalty  or  interest*  the  credit 
memorandum  or  refund  shall  be  issued  to  the  claimant;  or  (:n 
the  case  of  a  credit  memorandum)  the  credit  memorandum  may  be 
assigned  and  set  over  by  the  lawful  holder  thereof*  suoject 
to  reasonable  rules  of  the  Department?  to  any  other  person 
who  is  subject  to  this  Act*  and  the  amount  thereof  shall  be 
applied  by  the  Department  against  any  tax  or  penalty  or 
interest  due  or  to  become  due  under  this  Act  from  such 
ass  i  gnee. 

As  to  any  claim  for  credit  or  refund  filed  with  the 
•Department  on  or  after  each  January  1  and  July  1*  no  amounts 
erroneously  paid  more  than  3  years  prior  to  such  January  1 
and  July  I*  respectively*  shall  be  credited  or  refunded. 

Claims  for  credit  or  refund  shall  be  filed  upon  forms 
provided  by  the  Department.  As  soon  as  practicable  after  any 
claim  for  credit  or  refund  is  filed*  the  Department  shall 
examine  the  same  and  determine  tne  amount  o-f  credit  or  refund 
to  which  the  claimant  is  entitled  and  shall  notify  the 
claimant  of  such  determination*  which  amount  shall  oe  prima 
facie  correct. 
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Any  credit  or  refund  that  is  allowed  under  this 

Act  shall 

bear  interest  at  the  rate  of  1/2  of  L%  per  month  or 

fraction 

thereof   from   the   date  when  the  erroneous  payment 

for  which 

209 
290 
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the  credit  or   refund 
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being   allowed   was   mad* 


17 
13 

1  ? 
20 

2  J 
22 
23 
24 
25 
26 

2  7 
28 
2=> 

3  0 
31 
32 
33 
3<* 


Qegar  tment   until   the cr ed  i  t Tienprandum   is   issued  or  the 

refund  is  oaid. 

In  case  the  Department  determines  that  the  claimant  is 
entitled  to  a  refund*  such  refund  shall  be  m3de  only  from 
vjch  appropriation  as  may  be  availaDle  for  that  purpose.  If 
it  appaars  unlikely  that  the  amount  aporoor i ated  would  permit 
everyone  having  a  claim  allowed  during  the  period  covered  oy 
such  appropriation  to  elect  to  receive  a  Cdsh  refund*  the 
Deoartment*  by  rule  or  regulation*  shall  proviso  for  the 
payment  of  refunds  in  hardship  cases  and  shall  define  what 
types  of  cases  qualify  as  hardship  cases. 

Section  5.  Section  6  of  "The  Public  Utilities  Revenue 
Act"?  Dpproved  *arch  II*  1927*  as  amended*  is  amended  to  r^ad 
js  foil ows : 

(Ch.  120,  par.  473) 

Sec.  6.  If  it  aopears*  after  claim  therefor  filed  with 
the  Department*  that  an  amount  of  tax  or  penalty  or  interest 
has  been  paid  which  was  not  due  under  this  Act*  whether  as 
the  result  of  a  mistake  of  fact  or  an  error  of  law*  except  as 
hereinafter  provided*  then  the  Department  snail  issue  a 
credit  memorandum  or  refund  to  the  person  who  made  the 
erroneous  payment  or*  if  that  person  has  died  or  oecome 
incompetent*  to  his  legal  reoresantat ive*  as  such. 

If  it  is  determined  that  the  Department  should  issue  a 
credit  or  refund  under  this  Act*  the  Department  may  first 
apoly  the  amount  thereof  against  any  amount  of  tax  or  penalty 
or  interest  due  hereunder  from  the  person  entitled  to  such 
credit  or  refund.  For  this  purpose.  if  proceedings  are 
□ending  to  determine  whether  or  not  any  tax  or  penalty  or 
interest  is  due  under  this  Act  from  such  person*  the 
department  may  withhold  issuance  of  the  creuit  or  refund 
pending  the  final  disposition  of  such  proceedings  and  may 
apply  such  credit  or  refund  against  any  amount  found  to  be 
due   to   the   Department  as  a  result  of  such  proceedings.  The 
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L  Dal^ncsi  if  anvi  of  the  crecit  or  refund  shall  oe   issued   to  317 

2  the  Derson  entitled  thereto. 

3  If  no  tax  or  penalty  or  interest  is  due  and  no  proceeding  32q 

4  is   pending   to   determine  whether  such  person  is  indented  to  330 

5  tne  department  for  tax  or  penalty  or  interest.  the  credit  331 
$  memorandum  or  refund  shall  be  issued  to  tne  claimant;  or  (in  335 
7  th2  c?;e  of  a  credit  .T.a.nor anju.n)  the  credit  pernor  injun  nay  je 

•5  assicned  and  sat  over  by  tne  lawful  holder   thereof.   suoject 

9  to   reasonable   rules   of  the  Department,  to  any  other  person  22- 

10  woo  is  subject  to  this  Act.  and  the  amount  thereof   shall   oe  235 

11  apol ied   by   the   Department   against   any   tax  or  penalty  or  336 

12  interest  due  or  to   become   due   under   this   Act   from   such  33T 

13  assionee. 

L4         Vs   to   any   claim   for   credit   or  refund  filad  itizh    the  33" 

15  Department  on  or  after  each  January  1  and  July  I.  no   amounts  24^ 

Is  erroneously   paid   more   than  3  /ears  prior  to  such  January  1  341 

17  and  July  1.  respectively,  shall  be  credited  or  refunded.  342 

13        Claims  for  credit  or  refund  shall   be   filed   upon   forms  344 

1?  provided   by  the  Department.  As  soon  as  cracticaole  after  any  345 

20  claim  for  credit  or  refund  is   filed.   the   Department   shall  3-fo 

21  examine  the  same  and  determine  the  amount  of  credit  or  refund  347 

22  to   which   the   claimant   is   entitled   and   shall  notify  the  343 

23  claimant  of  such  determination,  which  amount  shall   be   prima 

24  facie  correct. 

2 5  Any  credit  or  refund  that  is  allowed  under  this  Act  snail  3  5  0 

26  ^>ear       interest  at  the  rate  of  1/Z  of  IS  per  month  or  fraction  351 

27  thereof  from  the  date  when  the  erroneous   payment   for   which  3  52 
2  3  the   credit   or   refund   is   being   allowed   was   rnade  to  the  35  2 

29  Department  until  the   credit   memorandum   is   issued   or   the 

30  refund  is  paid. 

31  In   case   the   Ceoartment  determines  that  the  claimant  is  355 

32  entitled  to  a  refund,  such  refund  shall   be   -lade   only   from  336 

33  such   appropriation   as  may  oe  available  for  that  purpose.  If  357 

34  it  appears  unlikely  that  the  amount  appropriated  would  permit  35-1 

35  everyone  having  a  claim  allowed  during  the  period  covered   by  35° 
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1  such   aooropr i at  ion   to   elect   to  r=caive  a  cash  refund*  the 

2  Department*  oy  rule  or   regulation*   shall   Drovide   for   the 

3  payment   of   refunds   in  hardship  cases  and  shall  define  wnat 
<V  types  of  cases  qualify  as  hardship  cases. 


361 
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83rd  GENERAL  ASSEMBLY 

State  of  Illinois 

1983  and  1984 
INTRODUCED ,,  BY 


BILL    EIGHT 


SYNOPSIS:       (Ch.  17,  par.  3147) 

Amends  Illinois  Savings  and  Loan  Act  to  provide 
that  property  appraiser's  qualifications  and  property 
appraisals  are  subject  to  the  Commissioner's  regulations;  and 
provides  that  appraisals  must  be  made  by  qualified  appraisers 
or  a  qualified  appraisal  committee  in  a  manner  consistent 
with  generally  accepted  appraisal  practices.  Effective 
immediately. 


LRB8301506JSsb 


Rscaf  Ma  Act 
may  be  applicable 


A  BILL  FOR 
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1  AN  ACT  to  amend  Section  5-13  of  the  "Illinois  Savings  and  53 

2  Loan  Act"*  approved  July  5*  1955*  as  amended.  55 

3  5e   it   enacted   by the  peoole  of  the  State  of  Illinois*  5 9 

^  represented  in  the  General  Assembly: 

5  Section  I.   Section  5-13  of   the   "Illinois   Savings   and  61 

6  Loan   ict".   aporoved  July  5*  1°55»  as  amended*  is  amended  to  62 

7  read  as  follows: 

(Ch.  L7i  par.  3147)  64 

3  Sec.     5-13.   Appraisals.      (3)   Every      apora  i  ser  '  s  66 

°  qualifications  and  every  appraisal  or  reappraisal  of  property  67 

10  which   an  association  is  requir°d  to  Take  snail  b e  s u o  ; e c t  to  63 

11  the  regulations  of  the  Commissioner.  Aoora  i  sal  s  snail  be  made  z>9 

12  as  follows: 

13  (1)   r-y— e«— f«^ep«m3*»nt— ^^a+i-fr-e— 3opMt»*f-  rje-s-r^n^**?-* — ^y  71 

14  The   board  of  directors  shall  designate  a  qualified  appraiser  72 

1 5  or  a  qualified  appraisal  committee  to  idke   such   appraisals ;  7 3 

16  or 

I  7  f  ■?-)• — By — **<» — 73-»3«er^*i4-9i"ix"S-7S<9*i"i-t'St9+-«e««-r*J;-—-' spustflti**) 

15  if-  th«-boa-rd-<5-c-dTt"«eir'3r-5-t—  or  76 

19  (2 )  f$-f       In  the  case  of  an  insured  cr  guaranteed  loan,  by  73 

20  any   appraiser   apuointed   by   any   lending.    insuring*    or  7<? 
guaranteeing   agency   of   the   United   States  or  the  State  of  >C 

22  Illinois*  which  insures  or  guarantees  such  loan*  wholly  or  in  ql 

?:  part. 

24  (b)   Each   appraisal   shall   be    in    writing    with    a  ^3 

25  certificate   signed   by   the  appraiser  or  appraisers*  statina  34 

26  that  he   or   they   have   personally   examined   the   describee  ^c 

27  property*  setting  forth  the  value  of  the  land*  and  the  nature  A6 
2*3  and   volue  of  the  improvements*  if  anv;  which  =iporaisal  shill  J7 

29  be  fil^o  and  preserved  by  the  association. 

30  (c)   If    appraisals    of    real    estate    securing    jn  -i9 

31  association's  loans  are  obtained  as  oart  of  an  examination  oy  ">C 

32  the   Commissioner*  the  cost  of  such  appraisals  shall  promptly  91 
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1  oe  paid  by  the   association   directly   to   the   appraiser  or 

2  apprai  ser s . 

3  (d)   'rverv   appraisal   shall   be   prepared   in   a   manner 
*     consistent  with  generally  accepted  appraisal  practices. 

5         Section  2.   This  Act  taxes  effect  uoon  becomim  a  law. 
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83rd  GENERAL  ASSEMBLY 
State  of  Illinois 

1983  and  1984 
INTRODUCED BY 


BILL    NINE 


SYNOPSIS:       (Ch.  Ill  1/2,  par.  1309) 

Amends  the  Lead  Poisoning  Prevention  Act. 
Permits  the  Department  of  Public  Health,  if  no  health  hazard 
is  imminent,  to  grant  extensions  of  the  30-day  period  in 
which  the  owner  of  a  dwelling  must  correct  conditions  which 
expose  small  children  to  lead  substances. 


LRB8301512JMsb 


A  BILL  FOR 
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1  4N       ACT      to      amend       Section       9      of       the      "Lead      Poisoning  ~S 

2  Prevention    Act"?    approved    Septemo-er    6?    1973?    as    amended.  5C 

3  3e       it       enacted       by       the    People    of    the    State    of    Illinois?  5<+ 
*•  represented    in    the    General     Assembly: 

5  Section    1.       Section    9    of    tne    "Lead       Poisoning      Prevention  5o 

6  Act"?       approved       September    6?     L973?    as    amended?     is    amended    to  57 

7  read    as     f ol 1 ows: 

(Ch.  Ill  1/2?  par.  1309)  59 

3         Sec.   9.   Upon   determination   by   the    Department?    or  61 

9  representative   of   a   unit   of   local   government   or  health  62 

10  department  approved  by  the  Department  for  this  purpose?   that  S3 

11  there  are  lead-bearing  substances  in  or  upon  any  dwelling   or  64 

12  dwelling   unit   which   may   be  hazardous  to  cnilaren.  or  upon 

13  receipt  of  confirmation  that  an  individual   has   a   level   of  65 

14  lead   in  his  blood  described  in  Section  7?  the  Department?  or  66 

15  representative  of   a   unit   of   local   government   or   health  67 

16  department  approved  by  the  Department  for  this  purpose:  63 

17  (1)   May   cause   to   be   posted   upon  the  dwelling  of  tne  70 
13  individual?  ar    upon  the  dwelling  or  dwelling  unit   identified  71 

19  as   containing   lead-bearing   substances?   a   notice   of   the  72 

20  existence  of  such   substances?   in   a   conspicuous   place   or  73 

21  olaces; 

22  (2)   May   inform  the  local  health  officers  of  the  results  75 

23  of  such  determination  and   provide   suitable   recommendations  76 

24  for  elimination  of  the  problem  areas.  77 

25  (3)   May   in   the   event  that  small  children  reside  in  or  79 

26  frequently  inhabit  the  premises?  notify   the   homeowner?   the  30 

27  occupant?    or    their    representatives    that   lead-bearing  31 
23  substances  are  present  on  the  surfaces   of   the   dwelling   or  82 

29  dwelling   unit   and   may  constitute  a  hazard  to  the  health  of 

30  children: 

31  {<*)       May  notify  the  owner  of   the   dwelling   or   dwelling  34 

32  unit   in   writing?  or  in  person?  advising  of  the  existence  of  35 
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1  such  substances  *ith  instructions  that   these   substances   if  36 

2  accessible   to  small  children?  shall  be  removed*  replaced?  or  37 

3  securely  and  permanently  covered  xitnin  a  time  period  not   to 

<►  exceed   30  days  and  in  a  manner  orescribed  by  the  Department.  3-3 

5  An  extension  of  time  may  be   granted   bv   the   department   if  "?0 

6  there   is   no   imminent  health  ^-izarrj    to  the  occupants  of  the  9 1 

7  dwel 1  jnq.  '2 
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85rd  GENERAL  ASSEMBLY 
State  of  Illinois 

1983  and  1984 
INTRODUCED- BY 


BILL  TEN 


SYNOPSIS:       (Ch.  111.5,  par.  151) 

Amends  the  Hospital  Licensing  Act  to  provide 
that  the  Department  of  Public  Health  shall  adopt  rules  which 
set  forth  standards  for  determininq  when  the  public  interest, 
safety  or  welfare  requires  emergency  action  in  relation  to 
termination  of  a  research  proqram  or  experimental  procedure 
conducted  by  a  hospital. 


LRB8302360ESjw 


A  BILL  FOR 


251 


LRB3302360ESjw 

1  AN   ACT   to   amend   Section  10  of  the  "Hospital  Licensing  49 

2  Act"*  approved  July  It  1953*  as  amended.  51 

3  g-  it  enacted  by  the  People  of   the   State   of   Illinois*  5 5 

4  represented  in  the  General  Assembly: 

5  Section   1*   Section   10  of  the  "Hospital  Licensing  Act"»  57 

6  approved  July  It  1953t  as  amended*   is   amended   to   read   as  53 

7  follows: 

(Ch.  Ill  1/2,  par.  151)  60 

3         Sec.   10.   (a)   The   Governor   shall   appoint   a  Hospixal  o2 

9  Licensing   Board   composed   of   12   persons*   including    the  63 

10  Director   of  Mental  Health  and  Developmental  Disabilities*  ex  64 

11  officiot  which  snail  advise  and  consult  with  the  Director   in  65 

12  the  administration  of  this  Act.  Four  appointive  members  shall 

13  reoresent   the  general  public  and  2  of  these  shall  be  memoers  66 

14  of  hospital  governing  boards;  one  appointive  member  shall   be  67 

15  a   registered   professional   nurse  as  defined  in  The  Illinois  68 

16  Nursing  Actt  approved  June  14*   1951*   as   now   or   nereaftar  S9 

17  amended,   -ho  is  employed  in  a  hospital;  3  appointive  members 

13  shall  be  hospital   administrators   actively   engaged   in   tne  70 

19  supervision   or   administration   of   hospitals;   2  appointive  71 

20  members  shall  be  practicing  physicians*  licensed  in   Illinois  72 

21  to   practice   medicine   in   all   of   its   branches;   and   one  73 

22  appointive  memoer  shall  be  a  physician  licensed   to   practice 

23  podiatric   medicine  under  "An  Act  to  regulate  the  practice  of  74 

24  podiatry  in  the  State  of  Illinois"*  approved  April  26*   1^17,  75 

25  as   amended.  In  making  Board  appointments*  the  Governor  shall  76 

26  ;ive   consideration   to   recommendations   made   through    tne  77 

27  Director    by    professional    organizations   concerned   with  7S 

28  hospital  administration  for  the  hospital   administrative   and  79 

29  governing   board   appointments*  rggistered  professional  nurse  30 

30  organizations    for    the    registered    professional    nurse 

31  appointment*   and   orofessional  -nedical  organizations  for  the  3  1 

32  ohysician  appointments. 
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1  (b)   Each   appointive  member  shall  hold  office  for  a  term 

2  of  3  yearst  except   that   any   member   appointed   to   fill   a 

3  vacancy   occurring   prior   to   the  expiration  of  the  term  for 

4  which  his  predecessor  was  appointed  shall   be   appointed   for 

5  the   remainder   of   such   term  and  the  terms  of  office  of  the 

6  members  first  taking  office  shall  expire?   as   designated   at 

7  the  time  of  appointment*  2  at  the  end  of  the  first  year*  2  at 
3  the  end  of  the  second  year*  and  3  at  the  end  of  the  third 
9  year*  after  the  date  of  appointment.   The   initial   terms   of 

10  office   of   the  2  additional  members  representing  the  general 

11  public  provided  for  in  this  Section  shall  expire  at   the   end 

12  of   the  third  year    after  the  date  of  aopointment.  The  term  of 

13  office  of  each  original   appointee   shall   commence   July   1* 

14  1953;    the    term   of   office   of   the   original   registered 

15  professional  nurse  appointee  shall  commence  July  1*  1969;  the 

16  term  of  office  of  the  original  licensed  podiatrist   appointee 

17  shall   commence   July  1*  1981;  and  the  term  of  office  of  each 
13  successor  shall  commence  on  July  1  of  the  year  in   which   his 

19  predecessor's   term   expires*  3oard  members*  while  serving  on 

20  business  of  the  3oard»  shall   receive   actual   and   necessary 

21  travel   and   subsistence   expenses  while  so  serving  away  from 

22  their  places  of  residence*  The  Board  shall  meet  as  frequently 

23  as  the  Director  deems  necessary*  but  not   less   than   once   a 
2^  year.   Upon   request  of  5  or  more  members*  the  Director  shall 

25  call  a  meeting  of  the  Board. 

26  (c)   The  Director   shall   prescribe   rules*   regulations* 

27  standards*   and   statements   of   policy   needed  to  implement* 

28  interpret*  or  make  specific  the  provisions   and   purposes   of 

29  this   Act.   The   Department  shall  adopt  rules  which  set  forth 

30  standards  for  determining  when  the  public  interest*  safety  or 

3 1  welfare  requires  emergency  action  in  relation  to   termination 

32  of   a  research  program  or  experimental  procedure  conducted  by 

33  a  hospital  licensed  under  this  Act.   No  rule*  regulation*   or 

34  standard   shall   be   adopted  by  the  Department  concerning  the 

35  operation  of  hospitals  licensed  under  this  Act  which  has   not 
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1  had  prior  approval  of  the  Hospital  Licensing  Board*  nor  shall 

2  the   Department   adopt   any   rule*   regulation   or  standard 

3  relating   to   the   establishment   of    a    hospital  without 
h  consultation  with  the  Hospital  Licensing  Board. 


114 
115 


254 


85rd  GENERAL  ASSEMBLY 

State  of  Illinois 

1983  and  1984 
INTRODUCED BY 


BILL    ELEVEN 


SYNOPSIS:       (Ch.  114,  pars.  401  and  40  3) 
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Department  of  Agriculture  to  the  Department  of  Public  Health. 
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1  AN  ACT  to  amend  Sections  1  and  3  of  "An   Act   to   provide  <*3 

2  for   trie   licensing   and  regulation  of  salvage  warehouses  and  4-9 

3  salvage  warehouse  stores  for  'oods?  alcoholic  liquors?   drugs  50 

4  and  cosmetics" t  approved  July  25?  1963?  as  amended.  52 

5  3e   it   enacted   by   the  people  of  the  State  of  111 inois.  56 

6  represented  in  the  General  Assembly: 

7  Section  1.  Sections  1  and  3  of  "An  Act  to  provide  for  the  59 
3  licensing  and  regulation  of  salvage  warehouses  and  salvage  60 
9  warehouse   stores   for   foods?   alcoholic   liquors?  drugs  and  6L 

10  cosmetics"?  approved  July  25?  1963?  as  amended?   are   amended  62 

11  to  read  as  follows: 

(Ch.  114?  par.  401)  64 

12  Sec.   1.   Definitions.    As   used  in  this  Act?  unless  the  67 

13  context  otherwise  requires:   "Salvage   Warehouse   or   Salvage  63 

14  warehouse    Store"   means   any   establishment?   building?   or  69 

15  premises   utilized   to   receive   and   store   or   redistricute 

16  partially   damaged  food?  alcoholic  liquor?  drugs  or  cosmetics  70 

17  from  fires?   floods?   storms?   train   wrecks?   truck   wrecks?  71 
13  manufacturer   closeouts   or   damaged   from   any   other  source  72 

19  whatsoever.  This  also  includes  any  establishment?  building  or 

20  premises  established  or  utilized  to   prepare   such   partial  1/  73 

21  damaged   food   products?   drugs   or   cosmetics   for   sale   or  74 

22  distribution  to  consumers. 

23  "Article  of  Food"  means  any   article   used   for   food   or  76 

24  drink   or  condiment  by  man  whether  simple?  mixed  or  compound?  77 

25  or  any  article  used  or  intended  for  use  as  an   ingredient   in  78 

26  the  composition  or  preparation  thereof. 

27  "Alcoholic   liquor"   includes   alcohol?  spirits?  wine  and  SO 
23  beer?  and  every  liquid  or  solid?  patented  or  not?   containing  31 

29  alcohol   spirits?  wine  or  beer?  and  capable  of  being  consumed  32 

30  by  a  human  being. 

31  "Drug"  means  (1)   articles   recognized   in   the   official  34 

32  United     States     Pharmacopoeia?     official     Homeopathic  35 
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1  Pharmacopoeia    of    the    United    States*    United    States  36 

2  Dispensatory*   Remington's   Practice   of  Pharmacy  or    official  37 

3  National  Formulary*  or  any  supplement  to   any   of   them;   (2) 

4  articles  intended  for  use  in  the  diagnosis,  cure*  mitigation*  38 

5  treatment  or  prevention  of  disease;  (3)  articles  (other  than  39 
H  food)  intended  to  affect  the  structure  or  any  function  of  the  "0 
7  body  of  man  or  other  animals;  and  (4)  articles  intended  for  91 
3  use   as   a   component  of  any  article  specified  in  clause  (1)» 

9  (2)  or   (3).    "Drug"   does   not   include   devices   or   their  92 

13  components*  Darts  or  accessories. 

11  "Cosmetic"   means   (l)  articles  intended  to  be  rubbed  on*  94- 

12  poured  on»  sprinkled  on  or  sprayed   on*   introduced   into   or  95 

13  otherwise   applied   to  the  human  body  or  any  part  thereof  for  96 
14-  cleansing*  beautifying*  promoting  attractiveness  or   altering  97 

15  the   appearance;   and   (2)   articles   intended   for   use  as  a  98 

16  component  of  any  such  articles*  except  that   such   term   does 

17  not  include  soap.  99 
13  An   article   of   food*  liquor*  drugs  or  cosmetics  is  "For  101 

19  Salvage"  when  it  is  damaged  in  any  way  and   is   delivered   to  102 

20  and  comes  into  the  possession  or  custody  of    the  licensee  of  a  103 

21  Salvage  Warehouse  or  Salvage  Warehouse  Store. 

22  "Department"    means   the   Department   of   Publ ic   Heal th  105 

23  *«M»-f«»+"fcwi-«  of  the  State  of  Illinois.  lOo 

24  "Director"  means  the  Director  of  the  Department.  109 
(Ch.  114,  par.  403)  ill 

25  Sec.  3.  Revocation  or  suspension  of  license.   In  case  any  lit 
25  salvage  warehouse  or  salvage  warehouse   store*   or   ^ny   part  115 

27  thereof*  is  at  any  time  deemed  by  the  Department*  to  be  in  an 

28  unsanitary   condition*   or   not   properly   equipped   for   its  lib 

29  intended  use*  the  Department  shall   notify   the   licensee   of  117 

30  such   condition   jnd   uoon  the  failure  of  the  licensee  to  put  115 

31  such  salvage   warehouse   or   salvage   warehouse   store   in   a  119 

32  sanitary   condition   or   to   properly   equip  the  same  for  its 

33  intended  use*  within  a  time  to  be  designated  by  the  Director,  120 

34  the  license  may  be  revoked  or  suspended  by   the   Director   in  121 
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1  the   manner   provided   in  Sections  9  and  10  of  this  Act  until 

2  such  licensed  premises  shall  conform  to  the  laws  of   Illinois 

3  and   the   rules   and   regulations  of  the  Department  of  Publ ic 
<V  Heal  th  *ge-j-«ti+-fcw«  adopted  under  this  Act. 
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An   Act   to   repeal    the   Paints   and   Oils   Act 
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1  A.N  ACT  to  repeal  "An  Act  to  regulate  the  sale  of   paints*  43 

2  oils   and   other   articles   or   compounds   used  in  connection  44 

3  therewith"*  approved  June  21»  1917*  as  amended*  45 

4  3e  it  enacted  by  the  °eopl e  of   the   State   of   Illinois*  49 

5  represented  in  the  General  Assembly: 

(Ch.  121  1/2*  rep.  pars.  31  through  95)  51 

6  Section   I.   "An  Act  to  rerjul  ate  the  sale  of  paints*  oils  53 

7  and   other   articles   or    compounds    used    in    connection  54 
3     therewi  th**»   approved  June  21*  1917*  as  amended*  is  repealed-  55 
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(Ch.  122,  par.  13-40) 


Amends  The  School  Code  to  provide  that  the 
Department  of  Corrections  school  district  shall  be  included 
in  the  administrative  structure  of  the  Department  of 
Corrections . 
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1  AN       ACT       to       amend       Section       13-40       of    "The    School     Coae".  47 

2  approved    March    L3»    1961*    as    amended.  4a 

3  3e    it    ?nocted    by    tne    People    of      the       State      of       Illinois*  5 3 

4  rppr^sentad    in    tne    General     Assembly: 

Section       1.       Section    13-40    of    "The    School     Code"»     approved  55 

6  March    13*     1961»    as    amended,     is    amended    to    read     ss    follows:  56 

(Ch.     122,     par.     13-40)  53 

7  See.  13-40.  To  increase  the  effectiveness  of  tne  60 
9  Department  of  Corrections  and  thereby  to  better  serve  the  61 
9  interests  of  the  people  of  Illinois   the   following   bill   is  62 

10  presented. 

11  Its   purpose   is   to   enhance   the   quality   and  scope  of  64 

12  education  for  inmates  and   wards   within   the   Department   of  65 

13  Corrections   so  that  they  will  ce  better  motivated  and  better  66 

14  equipped   to   restore   themselves   to   constructive   and   law  67 

15  abiding   lives   in  the  community.  The  specific  measure  sought  6d 

16  is  the  creation  of  a  school  district  within  the  Department  so  s9 

17  that  its  educational  programs  can  meet  the  needs   of   persons  70 
19  committed   and   so   the   resources  of  public  education  at  the 

19  state  and  federal  levels  are  best  used*  all  of  the  same  being  71 

20  contemplated  within  the   provisions   of  .the   Illinois   State  72 

21  Constitution   of  1970  which  provides  that  MA  fundamental  goal  73 

22  of  the  People  of  the  State  is  the  educational  development   of  74 

23  all  persons  to  the  limits  of  their  capacities."  Therefore*  on  75 

24  July   It  1972»  a  Department  of  Corrections  school  district  is  76 

25  established  for  the  education  of  inmates  and  wards  within  the  77 

26  Department  of  Corrections  and  the  said  district  may  establish 

27  primary?  secondary*  vocational*  adult*  special   and   advanced  79 
29  educational   schools   as   providea   in  this  Act.   Such  school  79 

29  district  shall  be  included  in  the  administrative  structure  of  9  0 

30  the  Department.   The  3oard  of   Education   for   this   district  31 

31  shall   with   the   aid   and  advice  of  professional  educational  92 

32  personnel  of    the  Department   of   Corrections   and   the   State  .'3 


262 


-2-         LP.3830l5Q7£StC 

L  Soarn   of   Education   determine  the  needs  and  type  of  schools  34 

2  md  the  curriculum  for  each  school  within  the  school  district  35 

3  and  may  proceed  to  establish  the  same  through  existing   means  36 

4  within   present   and  future  appropriations*  federal  and  state 

5  school  funds*  vocational  rehabilitation  grants  and  funds  ana  >?7 
S  ill  other  funas»  gifts  and  grants*  private  or  oublic»  33 
7  including  federal  funds»  but  not  exclusive  to  the  said  39 
3  sources  out  inclusive  of  all  funds  which  might  oe  available  ?0 
9  for  school  purposes.  The  school  district  shall  first  organic 

10  a  school  system  for  the  Adult  Division  of  the   Department   of  91 

11  Corrections   to   go  into  effect  July  It  1972*  A  school  system  92 

12  for  the  Juvenile  Oivision  shall  subseguently  be  organized  and  93 

13  put  into  effect  under  this  school  district  at   such   time   as  '4 

14  the  school  board  shall  determine  necessary.  96 
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SYNOPSIS:       (Ch.  95  1/2,  par.  6-411) 

Amends  the  Vehicle  Code.  Provides  that  a 
driver  education  instructor  who  teaches  exclusively  in  a 
commercial  driving  school  shall  not  be  required  to  furnish 
the  Secretary  of  State  with  a  State  Board  of  Education 
certificate  attesting  to  his  qualification  to  teach  driver 
education  courses. 
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L  \H       ACT   to   amend  Section  6-411  of  "The  Illinois  Vehicle  ^7 

2  Code's  approved  Seotember  29,  19b9,  as  amended.  49 

3  3e  it  enacted  bv  the  People  of   the   State   of   Illinois,  5 3 
*■  represented  in  the  General  Assembly: 

Section  I.   Section  o-411  of  MTh9  Illinois  Vehicle  Coda",  5^ 

5  approved   Seotemoer   29,  1969,  as  amended*  ii  amended  to  read  56 

7  as  f ol I ows : 

(Cn.  95  L/2,  par.  6-411)  5  3 

3  Sec.    6-411.   Qualifications     of     Irivar           Traininq  60 

9  Instructors.   In   order   to   qualify   For   a   license   as  an  =1 

10  instructor  for  a  driving  school,  an  applicant  roust: 

11  (a)   Be  of  good  moral  character;  63 

12  (S3)   Authorize   an   investigation   to   determine   if   tie  t5 

13  apolicant   has   ever  been  convicted  of  a  crime  and  if  sc,  the  66 

14  disposition  of  those  convictions;   this   authorization   shall  67 

15  indicate   the  scope  of  the  inquiry  and  the  aqencies  wnich  may  63 

16  be  contacted.   Upon  this  authorization  the  Secretary  of  State 

17  may  request  and  receive  information  and  assistance   from   any  69 
13  federal t   state   or   local  governmental  agency  as  oart  of  the  70 

19  authorized  investigation.   The  department  of  Law   Enforcement  71 

20  shall     provide     information    concerning    any    criminal  72 

21  convictions*   and   their   disoosition,   brought   against   the 

22  appl icant   upon   request   of   the  Secretary  of  State  when  the  73 

23  request  is  made  in   the   form   and   manner   required   oy   the  74 

24  Department   of  Law  Enforcement.   The  information  derived  from  75 

25  this  investigation  including  the  source  of  this   information, 

26  and   any   conclusions   or   recommendations   Jerived  from  this  76 

27  information  by  the  Secretary  of  State  shall   be   provided   to  77 

28  the  apolicant,  or  his  designee,  upon  request  to  the  Secretary  73 

29  of  State*  prior  to  any  final  action  by  the  Secretary  of  State  79 

30  on   the   application.    No   information   ootained   from   such  30 

31  investigation  may  be   placed   in   any   automated   information 

32  system.    Any   criminal   convictions   and   their   disposition  31 
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L  information  obtained  by   the   Secretary   of   State   shall   be  32 

2  confidential  and  may  not  be  transmitted  outside  the  Office  of  33 

3  the   Secretary   of   State?  except  as  required  herein?  and  may 

4  not  be   transmitted   to   anyone   within   the   Office   of   the  3<* 

5  Secretary   of   State   except   as   needed   for   the  purpose  of  35 

6  evaluating   the   applicant.   The    only    physical    identity 

7  materials  which  the  applicant  can  be  required  to  provide  the  lb 
i  Secretary  of  State  are  photographs  or  fingerprints;  tnese  57 
9  shall   be   returned   to   the   applicant   upon   request  to  the  38 

10  Secretary   of   State?   after   the   investigation    has    been 

11  completed   and   no  copy  of  these  materials  may  be  kept  oy  the  39 

12  Secretary  of  State  or   any   aqency   to   which   such   identity  90 

13  materials   were   transmitted.   Only  information  and  standards  91 
l<v  which   bear   a   reasonable   and   rational   relation   to    the 

L5  oerformance   of  a  driver  training  instructor  shall  be  used  by  ~>2 

16  the  Secretary  of  State.   4ny  employee   of   the   Secretary   of  93 

17  State   who   -jives  or  causes  to  be  given  away  any  confidential  94 
13  information   concerning   any   criminal   charges    and    their  95 

19  disposition   of  an      applicant   shall   be  guilty  of  a  Class  A  96 

20  misdemeanor  unless  release  of  such  information  is   authorized 

21  ay  this  Section; 

22  (c)   Pass   such   examination   as   the   Secretary  of  State  98 

23  shall   require   on   (1)   traffic   laws?   (2)    safe    driving  99 

24  practices?    (3)    ooeration    of   motor   vehicles?   and   (4)  100 

25  qualifications  of  teacher; 

26  (d)   3e  physically  able  to  operate  safely  a  motor  vehicle  102 

27  ana  to  train  others  in  the  operation  of   motor   vehicles.   An  103 
23  instructors   license   application   must   he   accompanied  by  a  104 

29  medical  examination  report  completed  by  a  competent  physician  105 

30  licensed  to  practice  in  the  State  of  Illinois; 

31  (e)   Hold  a  valid  Illinois  drivers  license;  107 

32  (f)   Have  graduated  from  an  accredited  high  school   after  109 

33  at   least  4  years  of  high  school  education  or  the  equivalent;  110 

34  and 

35  (g)   Pay  to  the  Secretary  of   State   an   application   ana  112 
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1 icanse  fee  of  SIO. 

If  a  driver  training  school  class  room  instructor  teaches 
an  aooroved  driver  education  course  to  students  unaer  13 
vears  of  age»  he  shall  furnish  to  the  Secretary  of  State  a 
certificate  issued  by  the  State  3oard  of  Education  that  the 
said  instructor  is  Hual  ified  and  .iieets  the  liniium 
educational  standards  for  teaching  criver  education  courses 
in  the  local  public  cr  oarochial  school  svstjcsi  exceo~   that 

no   such   State   Board   of Education   certification  snajj  be 

required  of  any   instructor   wno   teaches 
commercial  dr  i v i  nq  school . 


112 
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SYNOPSIS:       (Ch.  105,  pars.  706.08  and  707.03) 

Amends  the  Illinois  Natural  Areas  Preservation 
Act.  Requires  that  rules  be  made  by  the  Nature  Preserves 
Commission  and  approved  by  the  Department  of  Conservation , 
rather  than  be  made  jointly  by  the  Commission  and  Department. 


LRB8302362JMdv 


A  BILL  FOR 


2G 


LRB830236<:j'1civ 

1  AN   ACT   to  amend  Sections  6.08  and  7.03  of  th   -------        43 

2  Natural  Areas  Preservation  Act",  approved  September  15*  1931.      50 

3  Be  it  enacted  by  the  People  of   the   State  .of   Illinois*      5 5 
^     represented  in  the  General  AssemoTy: 


5  Section   1.   Sections   6.08   and   7.03   of   the  "Illinois 

6  Natural  Areas  Preservation  Act"*  approved  September  15*  1991* 

7  are    amended  to  read  as  follows: 

(Ch.  105,  par.  706.08) 

8  Sec.  6.08.   To  adopt  rules  jo-fnt ry-ntth — ■t^he Be-p-wtiwn* » 

9  in   accordance   with   the   "Illinois  Administrative  Procedure 

10  Act"*  for  (a)   development   and   maintenance   of   the   nature 

11  preserves   system;   (b)   selection*   acquisition*  management* 

12  protection  and  use  of  dedicated   and   registered   areas;   (c) 

13  dedication   of   land   within   the  system;  (d)  registration  of 
14-  areas;  (e)  protection  of  registered  areas;  (f)  protection   of 

15  habitats   of   endangered*   threatened   or   rare   species;  (g) 

16  protection   of   geological   sites;   and   (h)   protection    of 

17  archaeological   sites   and   artifacts.   Such   rul^s   shall  be 
13  promulgated  after  consultation  with  and  written   approval   bv 

19  the  Department. 

(Ch.  105,  par.  707.03) 

20  Sec.   7.03.   To   review   and   approve 

21  promulgated  by  the  Commission.  ¥0- adopt 
21 
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Amended    by    PA    82-727    "Department    of    Revenue    Sunshine    Act"     (HB    1049),    effective 
November  12,    1981 . 

3Added   by   PA  82-670   "Equal  Access  to  Justice  Act"    (SB   355),   effective  January   1,    1982. 
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THE   ILLINOIS  ADMINISTRATIVE  PROCEDURE  ACT 

(Codified  by  West  Publishing  Company  in   Illinois  Revised  Statutes 
at  chapter  127,   paragraphs  fOOI-1021 .1 

AN  ACT  in  relation  to  administrative  rules  and  procedures,  and  to  amend  an 
Act  therein  named  and  in  connection  therewith.  (PA  79-1083,  approved  and 
effective  September  22,   1975) 

Section  1.  SHORT  TITLE)  This  Act  shall  be  known  and  may  be  cited  as 
"The  Illinois  Administrative  Procedure  Act."     (PA  79-1083) 

Section  2.  APPLICABILITY)  This  Act  applies  to  every  agency  as  defined 
herein.  Beginning  January  1,  1978  in  case  of  conflict  between  the  provisions  of 
this  Act  and  the  Act  creating  or  conferring  power  on  an  agency,  this  Act  shall 
control.  However  if  an  agency  has  existing  procedures  on  July  1,  1977 
specifically  for  contested  cases  or  licensing  those  existing  provisions  control, 
except  that  this  exception  respecting  contested  cases  and  licensing  does  not 
apply  if  the  Act  creating  or  conferring  power  on  the  agency  adopts  by  express 
reference  the  provision  of  this  Act.  Where  the  Act  creating  or  conferring 
power  on  an  agency  establishes  administrative  procedures  not  covered  by  this 
Act,   such  procedures  shall   remain  in  effect. 

The  provisions  of  this  Act  shall  not  apply  to  (1)  preliminary  hearings, 
investigations  or  practices  where  no  final  determinations  affecting  State  funding 
are  made  by  the  State  Board  of  Education,  (2)  State  Board  of  Education 
statements,  guidelines  or  policies  which  do  not  have  the  force  of  law,  (3)  legal 
opinions  issued  under  Section  2-3.7  of  The  School  Code,  and  (4)  as  to  State 
colleges  and  universities,  their  disciplinary  and  grievance  proceedings,  academic 
irregularity  and  capricious  grading  proceedings,  and  admission  standards  and 
procedures  and  (5)  the  class  specifications  for  positions  and  individual  position 
descriptions  prepared  and  maintained  pursuant  to  the  "Personnel  Code"; 
however  such  specifications  shall  be  made  reasonably  available  to  the  public  for 
inspection  and  copying.  Neither  shall  the  provisions  of  this  Act  apply  to 
hearings  under  Section  20  of  the  "Uniform  Disposition  of  Unclaimed  Property 
Act."  (PA  79-1083;  Amended  by  PA  80-1035,  effective  September  27,  1977; 
Amended  by  PA  80-1457,  effective  January  1,  1979;  Amended  by  PA  81-1514, 
effective  January   1,    1981) 

Section  3.  DEFINITIONS)  As  used  in  this  Act,  unless  the  context 
otherwise  requires,  the  terms  specified  in  Section  3.01  through  3.09  have  the 
meanings  ascribed  to  them  in  those  Sections.      (PA  79-1083) 

Section  3.01.  AGENCY)  "Agency"  means  each  officer,  board,  commission 
and  agency  created  by  the  Constitution,  whether  in  the  executive,  legislative, 
or  judicial  branch  of  State  government,  but  other  than  the  circuit  court;  each 
officer,  department,  board,  commission,  agency,  institution,  authority, 
university,  body  politic  and  corporate  of  the  State;  and  each  administrative  unit 
or  corporate  outgrowth  of  the  State  government  which  is  created  by  or 
pursuant  to  statute,  other  than  units  of  local  government  and  their  officers, 
school  districts  and  boards  of  election  commissioners;  each  administrative  unit 
or  corporate  outgrowth  of  the  above  and  as  may  be  created  by  executive  order 
of  the  Covernor.      However,    "agency"  does  not  include: 
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(a)  the  House  of  Representatives  and  Senate,  and  their  respective 
standing  and  service  committees; 

(b)  the  Governor;   and 

(c)  the  justices  and  judges  of  the  Supreme  and  Appellate  Courts. 

No  entity  shali  be  considered  an  "agency"  for  the  purposes  of  this  Act 
unless  authorized  by  law  to  make  rules  or  to  determine  contested  cases.  (PA 
79-1083;    Amended  by   PA  80-1457,   effective  January  1,    1979) 

Section  3.02.  CONTESTED  CASE)  "Contested  case"  means  an  adjudicatory 
proceeding,  not  including  rate-making,  rule-making,  quasi-legislative, 
informational  or  similar  proceedings,  in  which  the  individual  legal  rights,  duties 
or  privileges  of  a  party  are  required  by  law  to  be  determined  by  an  agency 
only  after  an  opportunity  for  hearing.  (PA  79-1083;  Amended  by  PA  80-1035, 
effective  September  27,    1977) 

Section  3.03.  HEARING  EXAMINER)  "Hearing  examiner"  means  the 
presiding  officer  or  officers  at  the  initial  hearing  before  each  agency  and  each 
continuation   thereof.      (PA  79-1083) 

Section    3.04.       LICENSE)       "License"     includes  the    whole    or    part    of    any 

agency    permit,    certificate,    approval,    registration,  charter,    or    similar    form    of 

permission  required  by  law,  but  it  does  not  include  a  license  required  solely  for 
revenue  purposes.      (PA  79-1083) 

Section  3.05.  LICENSING)  "Licensing"  includes  the  agency  process 
respecting  the  grant,  denial,  renewal,  revocation,  suspension,  annulment, 
withdrawal  or  amendment  of  a   license.      (PA  79-1083) 

Section  3.06.  PARTY)  "Party"  means  each  person  or  agency  named  or 
admitted  as  a  party,  or  properly  seeking  and  entitled  as  of  right  to  be  admitted 
as  a  party.      (PA  79-1083) 

Section  3.07  PERSON)  "Person"  means  any  individual,  partnership, 
corporation,  association,  governmental  subdivision,  or  public  or  private 
organization  of  any  character  other  than  an  agency.      (PA  79-1083) 

Section         3.08.  RATE-MAKING         OR         RATE-MAKING         ACTIVITIES) 

"Rate-making"  or  "Rate-making  activities"  means  the  establishment  or  review  of 
or  other  exercise  of  control  over  the  rates  or  charges  for  the  products  or 
services  of  any  person,  firm  or  corporation  operating  or  transacting  any 
business  in  this  State.      (PA  79-1083) 

Section  3.09.  RULE)  "Rule"  means  each  agency  statement  of  general 
applicability  that  implements,  applies,  interprets,  or  prescribes  law  or  policy, 
but  does  not  include  (a)  statements  concerning  only  the  internal  management  of 
a.,  agency  and  not  affecting  private  rights  or  procedures  available  to  persons 
or  entities  outside  the  agency,  (b)  informal  advisory  rulings  issued  pursuant  to 
Section  9,  (c)  intra-agency  memoranda  or  (d)  the  prescription  of  standardized 
forms.      (PA   79-1083;    Amended   by   PA   80-1035,   effective  September   27,    1977) 

Section  3.10  SMALL  BUSINESS)  For  the  purpose  of  this  Act,  "small 
business"  means  a  concern,  including  its  affiliates,  which  is  independently 
owned   and   operated,    not  dominant   in   its   field  and   which   employs   fewer  than  50 
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full-time  employees  or  which  has  gross  annual  sales  of  less  than  $4  million.  For 
purposes  of  a  specific  rule,  an  agency  may  define  small  business  to  include 
more  persons  if  it  finds  that  such  a  definition  is  necessary  to  adapt  the  rule  to 
the  needs  and  problems  of  small  businesses  and  organizations.  (Added  by  PA 
82-492,   effective  January  1,   1982) 

Section  4.  ADOPTION  OF  RULES:  PUBLIC  INFORMATION,  AVAILABILITY 
OF  RULES)  (a)  In  addition  to  other  rule-making  requirements  imposed  by  law, 
each  agency  shall: 

1.  adopt  rules  of  practice  setting  forth  the  nature  and  requirements  of 
all  formal  hearings; 

2.  make  available  for  public  inspection  all  rules  adopted  by  the  agency 
in  the  discharge  of  its  functions. 

(b)  Each  agency  shall  make  available  for  public  inspection  all  final  orders, 
decisions  and  opinions,  except  those  deemed  confidential  by  state  or  federal 
statute  and  any  trade  secrets. 

(c)  No  agency  rule  is  valid  or  effective  against  any  person  or  party,  nor 
may  it  be  invoked  by  the  agency  for  any  purpose,  until  it  has  been  made 
available  for  public  inspection  and  filed  with  the  Secretary  of  State  as  required 
by  this  Act.  This  provision  is  not  applicable  in  favor  of  any  person  or  party 
who  has  actual  knowledge  thereof. 

(d)  Rule-making  which  creates  or  expands  a  State  mandate  on  units  of 
local  government,  school  districts,  or  community  college  districts  is  subject  to 
the  State  Mandates  Act.  The  required  Statement  of  Statewide  Policy  Objectives 
shall  be  published  in  the  Illinois  Register  at  the  time  that  the  first  notice  under 
Section  5.01  is  published  or  when  the  rule  is  published  under  Section  5.02  or 
5.03.  (PA  79-1083;  Amended  by  PA  80-1035,  effective  September  27,  1977; 
Amended  by   PA  81-1562,   effective  January  16,   1981) 

Section  4.01  REQUIRED  RULES)  (a)  Each  agency  shall  maintain  as  rules 
the  following: 

1.  a  current  description  of  the  agency's  organization  with  necessary 
charts  depicting  same; 

2.  the  current  procedures  on  how  the  public  can  obtain  information  or 
make  submissions  or  requests  on  subjects,  programs,  and  activities  of  the 
agency; 

3.  tables  of  contents,  indices,  reference  tables,  and  other  materials  to 
aid  users  in  finding  and  using  the  agency's  collection  of  rules  currently  in 
force;   and 

4.  a  current  description  of  the  agency's  rule-making  procedures  with 
necessary  flow  charts  depicting  same. 

(b)  The  rules  required  to  be  filed  by  this  Section  may  be  adopted, 
amended,  or  repealed  and  filed  as  provided  in  this  Section  in  lieu  of  any  other 
provisions  or  requirements  of  this  Act. 

The  rules  required  by  this  Section  may  be  adopted,  amended, or  repealed 
by  filing  a  certified  copy  with  the  Secretary  of  State  as  provided  by 
paragraphs    (a)    and    (b)    of   Section    6,    and    may    become    effective    immediately. 
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(Added    by    PA    80-1035,    effective    September    27,    1977; Amended    by    PA    81-1044, 
effective  October  1,    1979) 

Section  4.02.  STANDARDS  FOR  DISCRETION)  Each  rule  which 
implements  a  discretionary  power  to  be  exercised  bv  an  agency  shall  include  the 
standards  by  which  the  agency  shall  exercise  the  power.  Such  standards  shall 
be  stated  as  precisely  and  clearly  as  practicable  under  the  conditions,  to  inform 
fully  those  persons  affected.      (Added  by   PA  80-1129,   effective  July  1,    1980) 

Section  4.03.  SMALL  BUSINESS  FLEXIBILITY)  When  an  agency  proposes 
a  new  rule,  or  an  amendment  to  an  existing  rule,  which  may  have  an  impact  on 
small  businesses,  the  agency  shall  do  each  of  the  following:  (a)  The  agency 
shall  consider  each  of  the  following  methods  for  reducing  the  impact  of  the 
rulemaking  on  small  businesses.  The  agency  shall  reduce  the  impact  by 
utilizing  one  or  more  of  the  following  methods,  if  it  finds  that  the  methods  are 
legal  and  feasible  in  meeting  the  statutory  objectives  which  are  the  basis  of  the 
proposed   rulemaking. 

(1)  Establishing  less  stringent  compliance  or  reporting  requirements  in 
the  rule  for  small   businesses. 

(2)  Establish  less  stringent  schedules  or  deadlines  in  the  rule  for 
compliance  or  reporting   requirements  for  small   businesses. 

(3)  Consolidate  or  simplify  the  rule's  compliance  or  reporting  requirements 
for  small   businesses. 

(4)  Establish  performance  standards  to  replace  design  or  operational 
standards  in  the  rule  for  small   businesses. 

(5)  Exempt  small   businesses  from  any  or  all   requirements  of  the  rule. 

(b)  Prior  to  or  during  the  notice  period  required  under  Section  5.01(a)  of 
this  Act,  the  agency  shall  provide  an  opportunity  for  small  businesses  to 
participate  in  the  rulemaking  process.  The  Agency  shall  utilize  one  or  more  of 
the  following  techniques.  These  techniques  are  in  addition  to  other  rulemaking 
requirements  imposed   by  this  Act  or  by  any  other  Act. 

(1)  The  inclusion  in  any  advance  notice  of  possible  rulemaking  of  a 
statement  that  the  rule  may   have  an   impact  on  small   businesses. 

(2)  The  publication  of  a  notice  of  rulemaking  in  publications  likely  to  be 
obtained   by  small   businesses. 

(3)  The  direct  notification  of  interested  small  businesses. 

(4)  The  conduct  of  public  hearings  concerning  the  impact  of  the  rule  on 
small   businesses. 

(5)  The  use  of  special  hearing  or  comment  procedures  to  reduce  the  cost 
or  complexity   of  participation   in  the  rulemaking   by  small   businesses. 

(c)  Prior  to  the  notice  period  required  under  Section  5.01(a)  of  this  Act, 
the  agency  shall  notify  the  Small  Business  Office  of  the  Department  of  Commerce 
and  Community  Affairs  when  rules  affect  businesses.  The  Small  Business  Office 
may  advise  or  assist  agencies  in  the  preparation  of  initial  and  final  regulatory 
flexibility  analyses  required  under  this  Act.  The  Office  may  also  advise  or 
assist  agencies  in  meeting  the  requirements  of  paragraph  (b)  of  this  Section. 
(Added   by    PA   82-492,   effective  January   1,    1982) 

Section  5.  PROCEDURE  FOR  RULE-MAKING)  (a)  Prior  to  the  adoption, 
amendment  or  repeal  of  any  rule,  each  agency  shall  accomplish  the  actions 
required   by  Sections  5.01,    5.02   or  5.03,    whichever   is  applicable. 
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(b)  No  action  by  any  agency  to  adopt,  amend  or  repeal  a  rule  after  this 
Act  has  become  applicable  to  the  agency  shall  be  valid  unless  taken  in 
compliance  with  this  Section.  A  proceeding  to  contest  any  rule  on  the  ground 
of  non-compliance  with  the  procedural  requirements  of  this  Section  must  be 
commenced  within  2  years  from  the  effective  date  of  the  rule. 

(c)  The  notice  and  publication  requirements  of  this  Section  do  not  apply 
to  a  matter  relating  solely  to  agency  management,  personnel  practices,  or  to 
public  property,  loans  or  contracts.  (PA  79-1083;  Amended  by  PA  80-1035, 
effective  September  27,   1977; Amended  by  PA  81-1044,   effective  October  1,   1979) 

Section  5.0I.  GENERAL  RULEMAKING)  In  ail  rulemaking  to  which 
Sections  5,02  and  5.03  do  not  apply,  each  agency  shall: 

(a)  give  at  least  45  days'  notice  of  its  intended  action  to  the  general 
public.  This  first  notice  period  shall  commence  on  the  first  day  the  notice 
appears  in  the  Illinois  Register.   The  first  notice  shall  include: 

1.  The  text  of  the  proposed  rule,  or  the  old  and  new  materials  of  a 
proposed  amendment,  or  the  text  of  the  provision  to  be  repealed; 

2.  The  specific  statutory  citation  upon  which  the  proposed  rule,  the 
proposed  amendment  to  a  rule  or  the  proposed  repeal  of  a  rule  is  based  and  is 
authorized; 

3.  A  complete  description  of  the  subjects  and  issues  involved; 

4.  For  all  proposed  rules  and  proposed  amendments  to  rules,  an  initial 
regulatory  flexibility  analysis,  which  shall  contain  a  description  of  the  types  of 
small  businesses  subject  to  the  ruie;  a  brief  description  of  the  proposed 
reporting,  bookkeeping,  and  other  procedures  required  for  compliance  with  the 
rule;  and  a  description  of  the  types  of  professional  skills  necessary  for 
compliance;   and 

5.  The  time,  place  and  manner  in  which  interested  persons  may  present 
their  views  and  comments  concerning  the  proposed   rulemaking. 

During  the  first  notice  period,  the  agency  shall  provide  all  interested 
persons  who  submit  a  request  to  comment  within  the  first  14  days  of  the  notice 
period  reasonable  opportunity  to  submit  data,  views,  arguments  or  comments, 
which  may,  in  the  discretion  of  the  agency,  be  submitted  either  orally  or  in 
writing  or  both.  The  notice  published  in  the  Illinois  Register  shall  indicate  the 
manner  selected  by  the  agency  for  such  submissions.  The  agency  shall 
consider  all   submissions  received. 

The  agency  shall  hold  a  public  hearing  on  the  proposed  rulemaking, 
during  the  first  notice  period,  in  the  following  cases:  (1)  the  agency  finds  that 
a  public  hearing  would  facilitate  the  submission  of  views  and  comments  which 
might  not  otherwise  be  submitted;  (2)  the  agency  receives  a  request  for  a 
public  hearing,  within  the  first  14  days  after  publication  of  the  notice  of 
proposed  rulemaking  in  the  Illinois  Register,  from  25  interested  persons,  an 
association  representing  at  least  100  interested  persons,  the  Governor,  the  Joint 
Committee  on  Administrative  Rules,  or  a  unit  of  local  government  which  may  be 
affected.  At  the  public  hearing,  the  agency  shall  allow  interested  persons  to 
present  views  and  comments  on  the  proposed  rulemaking.  Such  a  public 
hearing  in  response  to  a  request  for  a  hearing  may  not  be  held  less  than  20 
days  after  the  publication  of  the  notice  of  proposed  rulemaking  in  the  Illinois 
Register,  unless  notice  of  the  public  hearing  is  included  in  the  notice  of 
proposed  rulemaking.  A  public  hearing  on  proposed  rulemaking  may  not  be 
held     less     than     10     days     before     submission     of     the     notice     required     under 
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paragraph  (b)  of  this  Section  to  the  Joint  Committee  on  Administrative  Rules. 
Each  agency  may  prescribe  reasonable  rules  for  the  conduct  of  public  he<-  g~ 
on    proposed    rulemaking    to    prevent    undue    repetition    at    such    hearings.  c 

hearings  must  be  open  to  the  public  and  recorded  by  stenographic  or 
mechanical   means. 

(b)  provide  up  to  45  days  additional  notice  of  the  proposed  ruiemak!  i  to 
the  Joint  Committee  on  Administrative  Rules.  The  second  notice  period  ail 
commence  en  the  day  written  notice  is  received  by  the  Joint  Committee,  and 
shall  expire  45  days  thereafter  unless  prior  to  that  time  the  agency  shall  have 
received  a  statement  of  objection  from  the  Joint  Committee,  or  notification  from 
the  Joint  Committee  that  no  objection  wiil  be  issued.  The  written  notice  to  the 
Joint  Committee  shall  include:  (1)  the  text  and  location  of  any  changes  made  to 
the  proposed  rulemaking  during  the  first  notice  period;  (2)  for  all  proposed 
rules  and  proposed  amendments  to  rules,  a  final  regulatory  flexibility  analysis, 
which  shall  contain  a  summary  of  issues  raised  by  small  businesses  during  the 
first  notice  period;  and  a  description  of  actions  taken  on  any  alternatives  to  the 
proposed  rule  suggested  by  small  businesses  during  the  first  notice  period, 
including  reasons  for  rejecting  any  alternatives  not  utilized;  and  (3)  if  written 
request  has  been  made  by  the  Joint  Committee  within  30  days  after  initial  notice 
appears  in  the  Illinois  Register  pursuant  to  Paragraph  (a)  of  this  Section,  an 
analysis  of  the  economic  and  budgetary  effects  of  the  proposed  rulemaking. 
After  commencement  of  the  second  notice  period,  no  substantive  change  may  be 
made  to  a  proposed  rulemaking  unless  it  is  made  in  response  to  an  objection  or 
suggestion  of  the  Joint  Committee.  The  agency  shall  also  send  a  copy  of  the 
final  regulatory  flexibility  analysis  to  each  of  the  small  businesses  which  have 
presented  views  or  comments  on  the  proposed  rulemaking  during  the  first  notice 
period  and  to  any  interested  person  who  requests  a  copy  during  the  first  notice 
period.  The  agency  may  charge  a  reasonable  fee  for  providing  such  copies  to 
cover  postage  and   handling  costs. 

(c)  after  the  expiration  of  45  days,  after  notification  from  the  Joint 
Committee  that  no  objection  will  be  issued,  or  after  response  by  the  agency  to  a 
statement  of  objections  issued  by  the  Joint  Committee,  whichever  is  applicable, 
the  agency  shall  file,  pursuant  to  Section  6  of  this  Act,  a  certified  copy  of 
each  rule,  modification,  or  repeal  of  any  rule  adopted  by  it,  which  shall  be 
published  in  the  Illinois  Register.  Each  rule  hereafter  adopted  under  this 
Section  is  effective  upon  filing,  unless  a  later  effective  date  is  required  by 
statute  or  is  specified   in  the  rule. 

(d)  No  rule  or  modification  or  repeal  of  any  rule  may  be  adopted,  or 
filed  with  the  Secretary  of  State,  more  than  one  year  after  the  date  the  first 
notice  period  for  the  rulemaking  under  paragraph  (a)  commenced.  Any  period 
during  which  the  rulemaking  is  prohibited  from  being  filed  under  Section  7.06a 
shall  not  be  considered  in  calculating  this  one-year  time  period.  This 
paragraph  (d)  applies  to  any  rule  or  modification  or  repeal  of  any  rule  which 
h  s  not  been  filed  with  the  Secretary  of  State  prior  to  the  effective  date  of  this 
amendatory  Act  of  1981.  (Added  by  PA  81-1044,  effective  October  1,  1979; 
Amended  by  PA  82-242,  effective  January  1,  1982;  Amended  by  PA  82-492, 
effective  January   1,    1982) 

Section  5.02  EMERGENCY  RULEMAKING)  "Emergency"  means  the 
existence  of  any  situation  which  any  agency  finds  reasonably  constitutes  a 
threat   to   the    public    interest,    safety   or   welfare.      Where   any   agency    finds   that 
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an  emergency  exists  which  requires  adoption  of  a  rule  upon  fewer  days  than  is 
required  by  Section  5.01,  and  states  in  writing  its  reasons  for  that  finding,  the 
agency  may  adopt  an  emergency  rule  without  prior  notice  or  hearing,  upon 
filing  a  notice  of  emergency  rulemaking  with  the  Secretary  of  State  pursuant  to 
Section  6.01  of  this  Act,  Such  notice  shall  include  the  text  of  the  emergency 
rule  and  shall  be  published  in  the  Illinois  Register.  Subject  to  applicable 
constitutional  or  statutory  provisions,  an  emergency  rule  becomes  effective 
immediately  upon  filing  pursuant  to  Section  6,  or  at  a  stated  date  less  than  10 
days  thereafter.  The  agency's  finding  and  a  statement  of  the  specific  reasons 
therefor  shall  be  filed  with  the  rule.  The  agency  shall  take  reasonable  and 
appropriate  measures  to  make  emergency  rules  known  to  the  persons  who  may 
be  affected  by  them. 

An  emergency  rule  may  be  effective  for  a  period  of  not  longer  than  150 
days,  but  the  agency's  authority  to  adopt  an  identical  rule  under  Section  5.01 
of  this  Act  is  not  precluded.  No  emergency  rule  may  be  adopted  more  than 
once  in  any  24  month  period.  Two  or  more  emergency  rules  having 
substantially  the  same  purpose  and  effect  shall  be  deemed  to  be  a  single  rule 
for  purposes  of  this  Section.  (Added  by  PA  81-1044,  effective  October  1, 
1979) 

Section  5.03.  PEREMPTORY  RULEMAKING)  "Peremptory  rulemaking" 
means  any  rulemaking  which  is  required  as  a  result  of  federal  law,  federal  rules 
and  regulations,  or  an  order  of  a  court,  under  conditions  which  preclude 
compliance  with  general  rulemaking  requirements  imposed  by  Section  5.01  and 
which  preclude  the  exercise  of  discretion  by  the  agency  as  to  the  content  of 
the  rule  it  is  required  to  adopt.  Where  any  agency  finds  that  peremptory 
rulemaking  is  necessary  and  states  in  writing  its  reasons  for  that  finding,  the 
agency  may  adopt  peremptory  rulemaking  upon  filing  a  notice  of  rulemaking  with 
the  Secretary  of  State  pursuant  to  Section  6.01  of  this  Act.  Such  notice  shall 
be  published  in  the  Illinois  Register.  A  rule  adopted  under  the  peremptory 
rulemaking  provisions  of  this  Section  becomes  effective  immediately  upon  filing 
with  the  Secretary  of  State  and  in  the  agency's  principal  office,  or  at  a  date 
required  or  authorized  by  the  relevant  federal  law,  rules  and  regulations,  or 
court  order,  as  stated  in  the  notice  of  rulemaking.  Notice  of  rulemaking  under 
this  Section  shall  be  published  in  the  Illinois  Register,  and  shall  specifically 
refer  to  the  approprate  state  or  federal  court  order  or  federal  law,  rules  and 
regulations,  and  shall  be  in  such  form  as  the  Secretary  of  State  may  reasonably 
prescribe  by  rule.  The  agency  shall  file  the  notice  of  peremptory  rulemaking 
within  30  days  after  a  change  in  rules  is  required.  (Added  by  PA  81-1044, 
effective  October  1,    1979) 

Section  6.  FILING  OF  RULES)  (a)  Each  agency  shall  file  in  the  office  of 
the  Secretary  of  State  and  in  the  agency's  principal  office  a  certified  copy  of 
each  rule  and  modification  or  repeal  of  any  rule  adopted  by  it.  The  Secretary 
of  State  and  the  agency  shall  each  keep  a  permanent  register  of  the  rules  open 
to  public  inspection. 

(b)  Concurrent  with  the  filing  of  any  rule  pursuant  to  this  Section,  the 
filing  agency  shall  submit  to  the  Secretary  of  State  for  publication  in  the  next 
available  issue  of  the  Illinois  Register  a  notice  of  adopted  rules.  Such  notice 
shall   include: 

1.  The  text  of  the  adopted  rule,  which  shall  include:  if  the  material  is  a 
new    rule,    the   full    text  of  the   new   rule;or   if  the  material    is  an   amendment  to  a 
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rule  or   rules,    tne   ful!    text  of  the   ruse  or    rules   as   amended;    or   if  the  material 
is  a   repealer,   such  notice  of  repeal. 

2.  The  name,  address  and  telephone  number  of  an  individual  who  will  be 
available  to  answer  questions  and  provide  information  to  the  public  concerning 
the  adopted  rules. 

3.  Such  other  information  as  the  Secretary  of  State  may  by  rule  require 
in  the  interest  of  informing  the  public.  (PA  79-1083;  Amended  by  PA  80-1035, 
effective  September  27,  1979;  Amended  by  PA  81-1044,  effective  October  1, 
1979;    Amended  by   PA  82-298,   effective  January   1,    1982) 

Section  6.01.  FORM  AND  PUBLICATION  OF  NOTICES)  (a)  The  Secretary 
of  State  may  prescribe  reasonable  rules  concerning  the  form  of  documents  to  be 
filed  with  him,  and  may  refuse  to  accept  for  filing  such  certified  copies  as  are 
not  in  compliance  with  such  rules.  In  addition,  the  Secretary  of  State  shall 
publish  and  maintain  the  Illinois  Register  and  may  prescribe  reasonable  rules 
setting  forth  the  manner  in  which  agencies  shall  submit  notices  required  by  this 
Act  for  publication  in  the  Illinois  Register.  The  Illinois  Register  shall  be 
published  at  least  once  each  week  on  the  same  day  unless  such  day  is  an 
official  State  holiday  in  which  case  the  Illinois  Register  shall  be  published  on 
the  next  following  business  day  and  sent  to  subscribers  who  subscribe  for  the 
publication  with  the  Secretary  of  State.  The  Secretary  of  State  may  charge  a 
subscription   price  to  subscribers  that  covers  mailing  and  publication  costs. 

(b)  If  an  agency  proposes  or  adopts  federal  rules  or  portions  thereof, 
the  requirement  that  the  full  text  thereof  be  filed  with  the  Secretary  of  State 
and  published  in  the  Illinois  Register  shall  be  satisfied  by  including  in  the 
text  of  the  proposed  or  adopted  rules  a  statement  that  the  agency  proposes  to 
adopt  or  is  adopting  such  federal  rules  with  a  specific  citation  to  the  Federal 
Register  or  Code  of  Federal  Regulations  where  the  text  appears.  If  any  agency 
proposes  or  adopts  as  rules  the  standards  or  guidelines,  or  portions  thereof,  of 
any  professional,  trade  or  other  association  or  entity,  the  requirement  that  the 
full  text  thereof  be  filed  with  the  Secretary  of  State  and  published  in  the 
Illinois  Register  shall  be  satisfied  by  including  in  the  text  of  the  proposed  or 
adopted  rules  a  specific  citation  to  the  standards  or  guidelines  and  filing  with 
the  Secretary  of  State  a  photographic  or  other  reproduction  of  such  standards 
or  guidelines.  However,  if  the  set  of  standards  or  guidelines  is  available  in 
the  Illinois  State  Library,  the  Secretary  of  State  shall  waive  the  requirement  of 
filing  a  photographic  or  other  reproduction  of  such  standards  or  guidelines. 
This  Section  shall  not  permit  an  agency  to  adopt  future  amendments  in  the 
rules,  standards  or  guidelines  without  following  the  procedures  required  by  this 
Act.  Adoption  by  reference  under  this  Section  is  limited  to  the  adoption  of 
rules,  standards  or  guidelines  as  of  a  certain  date  which  the  agency  shall 
specify  when  the  text  is  filed  with  the  Secretary  of  State  and  published  in  the 
Illinois  Register.  Nothing  in  this  Section  shall  relieve  the  agency  of  the 
requirement  that  the  full  text  of  adopted  rules,  including  federal  rules, 
standards  and  guidelines  adopted  by  reference  as  provided  in  this  Section,  be 
filed  in  the  agency's  principal  office  under  Section  6  of  this  Act.  (Added  by 
PA  81-1044,  effective  October  1,  1979;  Amended  by  PA  82-689,  effective  July  1, 
1982) 

Section  7.  PUBLICATION  OF  RULES)  (a)  Tl-e  Secretary  of  State  shall, 
by  rule,  prescribe  a  uniform  system  for  the  codification  of  rules  on  or  before 
July  1,  1980.  The  Secretary  of  State  shall  also,  by  rule,  establish  a  schedule 
for    compliance    with    the    uniform    codification    system    on    or    before    October    1, 
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1980.  Such  schedule  may  be  by  sections  of  the  codification  system  and  shall 
require  approximately  one-fourth  of  the  rules  to  be  converted  to  the  codification 
system  by  each  October  1,  starting  in  1981  and  ending  in  1984.  All  rules  on 
file  with  the  Secretary  of  State  and  in  effect  on  October  1,  1984..  shall  be  in 
compliance  with  the  uniform  system  for  the  codification  of  rules.  The  Secretary 
of  State  shall  not  adopt  any  codification  system  or  schedule  under  this 
subsection  without  the  approval  of  the  Joint  Committee  on  Administrative  Rules. 
Approval  by  the  Joint  Committee  shall  be  conditioned  solely  upon  establishing 
that  the  proposed  codification  system  and  schedule  are  compatible  with  existing 
electronic  data  processing  equipment  and  programs  maintained  by  and  for  the 
General  Assembly.  Nothing  in  this  Section  shall  prohibit  an  agency  from 
adopting  rules  in  compliance  with  the  codification  system  earlier  than  specified 
in  the  schedule. 

(b)  If  no  substantive  changes  are  made  by  the  agency  in  amending 
existing  rules  to  comply  with  the  codification  system,  such  codified  rules  may 
be  adopted  until  October  1,  1984,  without  requiring  notice  or  publication  of  the 
text  of  rules  pursuant  to  Section  5.  In  such  a  case,  the  publication 
requirement  shall  be  satisfied  by  the  publication  in  the  Illinois  Register  of  a 
notice  stating  that  the  agency  has  adopted  the  rules  to  comply  with  the 
codification  system,  that  no  substantive  changes  have  been  made  in  the  rules 
and  that  the  State  Library  has  reviewed  and  approved  the  codification  of  the 
rules.  The  notice  shall  include  the  current  names  and  numbers  of  the  rules 
being  codified,  an  outline  of  the  headings  of  the  sections  of  the  rules  as 
codified  and  may  also  include  a  table  indicating  the  relationship  between  any 
rule  numbers  previously  used  by  the  agency  and  the  numbering  system  of  the 
codified  rules.  The  agency  shall  provide  the  text  of  such  rules  as  codified  to 
the  State  Library  for  review  and  necessary  changes  and  recommendations  at 
least  30  days  prior  to  the  publication  of  such  notice.  Whenever  the  codification 
of  an  emergency  or  peremptory  rule  is  changed  subsequent  to  its  publication  as 
adopted  in  the  Illinois  Register,  a  notice  of  such  change,  in  the  manner  set 
forth  in  this  subsection,  shall  be  published  in  the  next  available  issue  of  the 
Illinois  Register.  Such  a  change  in  the  rule's  codification  shall  not  affect  its 
validity  or  the  date  upon  which  it  became  effective. 

(c)  Each  rule  proposed  in  compliance  with  the  codification  system  shall  be 
reviewed  by  the  State  Library  under  the  Secretary  of  State  prior  to  the 
expiration  of  the  public  notice  period  provided  by  Section  5.01  (a)  of  this  Act 
or  prior  to  the  publication  of  the  notice  required  under  subsection  (b)  of  this 
section.  The  State  Library  shall  cooperate  with  agencies  in  its  review  to  insure 
that  the  purposes  of  the  codification  system  are  accomplished.  The  State 
Library  shall  have  the  authority  to  make  changes  in  the  numbering  and  location 
of  the  rule  in  the  codification  scheme,  providing  such  changes  do  not  affect  the 
meaning  of  the  rules.  The  State  Library  may  recommend  changes  in  the 
sectioning  and  headings  proposed  by  the  agency  and  suggest  grammatical  and 
technical  changes  to  correct  errors.  The  State  Library  may  add  notes 
concerning  the  statutory  authority,  dates  proposed  and  adopted  and  other 
similar  notes  to  the  text  of  the  rules,  if  such  notes  are  not  supplied  by  the 
agency.  This  review  by  the  State  Library  shall  be  for  the  purpose  of  insuring 
the  uniformity  of  and  compliance  with  the  codification  system.  The  State 
Library  shall  prepare  indexes  by  agency,  subject  matter,  and  statutory 
authority  and  any  other  necessary  indexes,  tables  and  other  aids  for  locating 
rules  to  assist  the  public  in  the  use  of  the  Code. 
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(d)  The  State  Library  shall  make  available  to  the  agency  and  the  Joint 
Committee  on  Administrative  Rules  copies  of  the  changes  in  the  numbering  nnd 
location  of  the  rule  in  the  codification  scheme,  the  rLv.ommended  changes  in  the 
sectioning  and  headings,  and  the  suggestions  made  concerning  the  correction  of 
grammatical  and  technical  errors  or  other  suggested  changes.  The  agency  shall 
in  the  notice  required  by  Section  5.01(b)  of  this  Act,  or  if  such  notice  is  not 
required,  at  least  10  days  prior  to  the  publication  of  the  notice  required  under 
subsection  (b)  of  this  Section,  provide  to  the  Joint  Committee  a  response  to  the 
recommendations  of  the  State  Library  including  any  reasons  for  not  adopting  the 
recommendations. 

(e)  In  the  case  of  reorganization  of  agencies,  transfer  of  functions 
between  agencies,  or  abolishment  of  agencies  by  executive  order  or  law,  which 
affects  rules  on  file  with  the  Secretary  of  State,  the  State  Library  shall  notify 
the  Governor,  the  Attorney  General,  and  the  agencies  involved  of  the  effects 
upon  such  rules  on  file.  !f  the  Governor  or  the  agencies  involved  do  not 
respond  to  the  State  Library's  notice  within  45  days  by  instructing  the  State 
Library  to  delete  or  transfer  the  rules,  the  State  Library  may  delete  or  place 
such  rules  under  the  appropriate  agency  for  the  purpose  of  insuring  the 
consistency  of  the  codification  scheme  and  shall  notify  the  Governor,  the 
Attorney  General  and  the  agencies  involved. 

(f)  The  Secretary  of  State  shall  publish  an  Illinois  Administrative  Code  on 
or  before  January  1,  1985,  and  shall  update  each  section  of  the  Code  at  least 
annually  thereafter.  Such  Code  shall  contain  the  complete  text  of  all  rules  of 
all  State  agencies  filed  with  his  office  and  effective  on  October  1,  1984,  or  later 
and  the  indexes,  tables,  and  other  aids  for  locating  rules  prepared  by  the 
State  Library.  The  Secretary  of  State  shall  design  the  Illinois  Register  to 
supplement  such  Code.  The  Secretary  of  State  shall  make  copies  of  the  Code 
available  generally  at  a   price  covering   publication  and  mailing  costs. 

(g)  The  publication  of  a  rule  in  the  Code  or  in  the  Illinois  Register  as  an 
adopted  rule  shall  establish  a  rebuttable  presumption  that  the  rule  was  duly 
filed  and  that  the  text  of  the  rule  as  published  in  the  Code  is  the  text  of  the 
rule  adopted.  Publication  of  the  text  of  a  rule  in  any  other  location  whether 
by  the  agency  or  some  other  person  shall  not  be  taken  as  establishing  such 
presumption.  Judicial  notice  shall  be  taken  of  the  text  of  each  rule  published 
in  the  Code  or   Register. 

(h)  The  codification  system,  the  indexes,  tables,  and  other  aids  for 
locating  rules  prepared  by  the  State  Library,  notes  and  other  materials 
developed  under  this  Section  in  connection  with  Administrative  Code  shall  be 
the  property  of  the  State.  No  person  may  attempt  to  copyright  or  publish  for 
sale  such  materials  except  the  Secretary  of  State  as  provided  in  this  Section. 
(PA  79-1083;  Amended  by  PA  80-1035,  effective  September  27,  1977;  Amended 
bv  PA  80-1457,  effective  January  1,  1979;  Amended  by  PA  81-1348,  effective 
JJy   16,    1980) 

Section  7.0I.  CERTIFICATION)  (a)  Beginning  January  1,  1978,  whenever 
a  rule,  or  modification  or  repeal  of  any  rule,  is  filed  with  the  Secretary  of 
State,  the  Secretary  of  State  within  three  working  days  after  such  filing  shall 
send  a  certified  copy  of  such  rule,  modification  or  repeal  to  the  Joint  Committee 
on  Administrative   Rules  established   in   Section   7.02. 
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(b)  Any  rule  on  file  with  the  Secretary  of  State  on  January  1,  1978  shall 
be  void  60  days  after  the  date  unless  within  such  60  day  period  the  issuing 
agency  certifies  to  the  Secretary  of  State  that  the  rule  is  currently  in  effect. 

Within  45  days  after  the  receipt  of  any  certification  pursuant  to  this 
sub-section  (b),  the  Secretary  of  State  shall  send  the  Joint  Committee  on 
Administrative  Rules  established  in  Section  7,02  a  copy  of  each  agency's 
certification  so  received  along  with  a  copy  of  the  rules  covered  by  the 
certification.      (Added  by   PA  80-1035,   effective  September  27,    1977) 

Section  7.02.  JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES)  (a)  The 
Joint  Committee  on  Administrative  Rules  is  hereby  created.  The  Joint  Committee 
shall  be  composed  of  16  members,  4  members  appointed  by  the  President  of  the 
Senate  and  4  by  the  Senate  Minority  Leader,  and  4  members  appointed  by  the 
Speaker  of  the  House  of  Representatives  and  4  by  the  House  Minority   Leader. 

Members  of  the  Joint  Committee  shall  be  appointed  during  the  month  of 
July  of  each  odd  numbered  year  for  2  year  terms  beginning  August  1 ,  and  until 
their  successors  are  appointed  and  qualified.  In  the  event  of  a  death  of  a 
member  or  if  a  member  ceases  to  be  a  member  of  the  General  Assembly  a 
vacancy  shall  exist.  Vacancies  shall  be  filled  for  the  time  remaining  of  the  term 
in  the  same  manner  as  the  original  appointments.  All  appointments  shall  be  in 
writing  and  filed  with  the  Secretary  of  State  as  a  public  record. 

(b)  The  Joint  Committee  shall  organize  during  the  month  of  September 
each  odd  numbered  year  by  electing  a  Chairman  and  such  other  officers  as  it 
deems  necessary.  The  Chairmanship  of  the  Joint  Committee  shall  be  for  a  2 
year  term  and  may  not  be  filled  in  2  successive  terms  by  persons  of  the  same 
house  of  the  General  Assembly.  Members  of  the  Joint  Committee  shall  serve 
without  compensation,  but  shall  be  reimbursed  for  expenses.  The  Joint 
Committee  shall  hold  monthly  meetings  and  may  meet  oftener  upon  the  call  of  the 
Chairman  or  4  members.  A  quorum  of  the  Joint  Committee  consists  of  a  majority 
of  the  members. 

(c)  'When  feasible  the  agenda  of  each  meeting  of  the  Joint  Committee  shall 
be  submitted  to  the  Secretary  of  State  to  be  published  at  least  5  days  prior  to 
the  meeting  in  the  Illinois  Register.  The  Joint  Committee  may  also  weekly,  or  as 
often  as  necessary,  submit  for  publication  in  the  Illinois  Register  lists  of  the 
dates  on  which  notices  under  Section  5.01  of  this  Act  were  received  and  the 
dates  on  which  the  proposed  rulemakings  will  be  considered.  The  provisions  of 
this  subsection  shall  not  prohibit  the  Joint  Committee  from  acting  upon  an  item 
that  was  not  contained   in  the  published  agenda. 

(d)  The  Joint  Committee  shall  appoint  an  Executive  Director  who  shall  be 
the  staff  director.  The  Executive  Director  shall  receive  a  salary  to  be  fixed  by 
the  Joint  Committee. 

The  Executive  Director  shall  be  authorized  to  employ  and  fix  the 
compensation  of  such  necessary  professional,  technical  and  secretarial  staff  and 
prescribe  the  duties  of  such  staff. 

(e)  A  permanent  office  of  the  Joint  Committee  shall  be  in  the  State  Capitol 
Complex  wherein  the  Space  Needs  Commission   shall   provide  suitable  offices. 
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(f)  The  Joint  Committee  may  charge  reasonable  fees  for  copies  of 
documents  of  publications  to  cover  the  cost  of  copying  or  printing.  However, 
the  Joint  Committee  shall  provide  copies  of  documents  or  publications  without 
cost  to  agencies  which  are  directly  affected  by  recommendations  or  findings 
included  in  such  documents  or  publications.  (Added  by  PA  80-1035,  effective 
September  27,  1S77;  Amended  by  PA  80-1457,  effective  January  1,  1979; 
Amended  by   PA  82-372,   effective  September  2,    1981) 

Section  7.03.  OATHS;  AFFIDAVITS;  SUBPOENA)  (a)  The  Executive 
Director  of  the  Joint  Committee  or  any  person  designated  by  him  may  administer 
oaths  or  affirmations,   take  affidavits  or  depositions  of  any  person. 

(b)  The  Executive  Director,  upon  approval  of  majority  vote  of  the  Joint 
Committee,  or  the  presiding  officers  may  subpoena  and  compel  the  attendance 
before  the  Joint  Committee  and  examine  under  oath  any  person,  or  the 
production  for  the  Joint  Committee  of  any  records,  books,  papers,  contracts  or 
other  documents. 

If  any  person  fails  to  obey  a  subpoena  issued  under  this  Section,  the  Joint 
Committee  may  apply  to  any  circuit  court  to  secure  compliance  with  the 
subpoena.  The  failure  to  comply  with  the  order  of  the  court  issued  in  response 
thereto  shall  be  punished  as  a  contempt.  (Added  by  PA  80-1035,  effective 
September  27,    1977) 

Section  7.04.  POWERS  OF  JOINT  COMMITTEE)  The  Joint  Committee  shall 
have  the  following   powers  under  this  Act: 

1  .  The  function  of  the  Joint  Committee  shall  be  the  promotion  of 
adequate  and  proper  rules  by  agencies  and  an  understanding  on  the  part  of  the 
public  respecting  such  rules.  Such  function  shall  be  advisory  only,  except  as 
provided   in  Sections  7.06a  and  7.07a. 

2.  The  Joint  Committee  may  undertake  studies  and  investigations 
concerning   rule-making  and  agency   rules. 

3.  The  Joint  Committee  shall  monitor  and  investigate  compliance  of 
agencies  with  the  provisions  of  this  Act,  make  periodic  investigations  of  the 
rule-making  activities  of  all  agencies,  and  evaluate  and  report  on  all  rules  in 
terms  of  their  propriety,  legal  adequacy,  relation  to  statutory  authorization, 
economic  and   budgetary  effects  and  public  policy. 

4.  Hearings  and  investigations  conducted  by  the  Joint  Committee  under 
this  Act  may  be  held  at  such  times  and  places  within  the  State  as  such 
Committee  deems  necessary. 

5.  The  Joint  Committee  shall  have  the  authority  to  request  from  any 
agency  an  analysis  of  the: 

a.  effect  of  a  new  rule,  amendment  or  repealer,  including  any  direct 
economic  effect  on  the  persons  regulated  by  the  rule;  any  anticipated  effect  on 
the  proposing  agency's  budget  and  the  budgets  of  other  State  agencies;  and 
any  anticipated  effects  on  State  revenues; 

b.  agency's  evaluation  of  the  submissions  presented  to  the  agency 
pursuant  to  Section  5.01    of  this  Act; 

c.  a  description  of  any  modifications  from  the  initially  published  proposal 
made  in  the  finally  accepted  version  of  the  intended  rule,  amendment  or 
repealer. 

6.  Failure  of  the  Joint  Committee  to  object  to  any  proposed  rule, 
amendment,  or  repealer  or  any  existing  rule  shall  not  be  construed  as  implying 
direct     or     indirect     approval     of     the     rule     or     proposed     rule,     amendment,     or 
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repealer  by  the  Joint  Committee  or  the  General  Assembly.  (Added  by  PA 
80-1035,  effective  September  27,  1977;  Amended  by  PA  80-1044,  effective 
October  1,  1978;  Amended  by  PA  81-1035,  effective  January  1,  1980;  Amended 
by   PA  81-1514,   effective  January  1,    1981) 

Section  7.05.  RESPONSIBILITIES  OF  JOINT  COMMITTEE)  The  Joint. 
Committee  shall   have  the  following   responsibilities  under  this  Act: 

1 .  The  Joint  Committee  shall  conduct  a  systematic  and  continuing  study 
of  the  rules  and  rule-making  process  of  all  state  agencies,  including  those 
agencies  not  covered  in  Section  3.01  of  this  Act,  for  the  purpose  of  improving 
the  rule-making  process,  reducing  the  number  and  bulk  of  rules,  removing 
redundancies  and  unnecessary  repetitions  and  correcting  grammatical, 
typographical  and  like  errors  not  affecting  the  construction  or  meaning  of  the 
rules,   and  it  shall  make  recommendations  to  the  appropriate  affected  agency. 

2.  The  Joint  Committee  shall  review  the  statutory  authority  on  which  any 
administrative  rule  is  based. 

3.  The  Joint  Committee  shall  maintain  a  review  program,  to  study  the 
impact  of  legislative  changes,  court  rulings  and  administrative  action  on  agency 
rules  and  rule-making. 

4.  The  Joint  Committee  shall  suggest  rulemaking  of  an  agency  whenever 
the  Joint  Committee,  in  the  course  of  its  review  of  the  agency's  rules  under 
this  Act,  determines  that  the  agency's  rules  are  incomplete,  inconsistent  or 
otherwise  deficient.  (Added  by  PA  80-1035,  effective  September  27,  1977; 
Amended  by   PA  81-1044,   effective  October  1,   1979) 

Section  7.06.  JOINT  COMMITTEE  OBJECTION  TO  PROPOSED 
RULE-MAKING)  (a)  The  Joint  Committee  may  examine  any  proposed  rule, 
amendment  to  a  rule,  and  repeal  of  a  rule  for  the  purpose  of  determining 
whether  the  proposed  rule,  amendment  to  a  rule,  or  repeal  of  a  rule  is  within 
the  statutory  authority  upon  which  it  is  based,  whether  the  rule,  amendment  to 
a  rule  or  repeal  of  a  rule  is  in  proper  form  and  whether  the  notice  was  given 
prior  to  its  adoption,  amendment,  or  repeal  and  was  sufficient  to  give  adequate 
notice  of  the  purpose  and  effect  of  the  rule,   amendment  or   repeal. 

(b)  If  the  Joint  Committee  objects  to  a  proposed  rule,  amendment  to  a 
rule,  or  repeal  of  a  rule,  it  shall  certify  the  fact  to  the  issuing  agency  and 
include  with  the  certification  a  statement  of  its  specific  objections. 

(c)  If  within  45  days  after  notice  of  proposed  rulemaking  has  been 
received  by  the  Joint  Committee,  the  Joint  Committee  certifies  its  objections  to 
the  issuing  agency  then  that  agency  shall  within  90  days  of  receipt  of  the 
statement  of  objection: 

1  ,  modify  the  proposed  rule,  amendment  or  repealer  to  meet  the  Joint 
Committee's  objections; 

2.  withdraw  the  proposed  rule,  amendment,  or  repealer  in  its  entirety, 
or; 

3.  refuse  to  modify  or  withdraw  the  proposed  rule,  amendment  or 
repealer. 

(d)  If  an  agency  elects  to  modify  a  proposed  rule,  amendment  or  repealer 
to  meet  the  Joint  Committee's  objections,  it  shall  make  such  modifications  as  are 
necessary  to  meet  the  objections  and  shall  resubmit  the  rule,  amendment  or 
repealer  to  the  Joint  Committee.  In  addition,  the  agency  shall  submit  a  notice 
of  its   election    to   modify   the   proposed    rule,    amendment  or    repealer   to   meet   the 

285 


Joint  Committee's  objections  to  the  Secretary  of  State,  wnich  notice  shai:  be 
published  in  the  first  available  issue  cf  the  Illinois  Register,,  but  the  agency 
shall  not  be  required  to  conduct  a  public  hearing,  if  the  Jeint  Committee 
determines  that  the  modifications  do  not  remedy  the  Joint  Committee's 
objections,  it  shall  so  notify  the  agency  in  writing  and  shall  submit  a  copy  of 
such  notification  to  the  Secretary  of  State  for  publication  in  the  next  available 
issue  of  the  Illinois  Register.  In  addition,  the  Joint  Committee  may  recommend 
legislative  action  as  provided   in   subsection    (g)    for  agency   recusals. 

(e)  If  an  agency  elects  to  withdraw  a  proposed  rule,  amendment,  or 
repealer  as  a  result  of  the  Joint  Committee's  objections,  it  shall  notify  the  Joint 
Committee,  in  writing,  of  its  election  and  shall  submit  a  notice  of  the  withdrawal 
to  the  Secretary  of  State  which  shall  be  published  in  the  next  available  issue  of 
the   Illinois  Register. 

(f)  Failure  of  an  agency  to  respond  to  the  Joint  Committee's  objections  to 
a  proposed  rule,  amendment  or  repealer,  within  the  time  prescribed  in 
subsection  (c)  shall  constitute  withdrawal  of  the  proposed  rule,  amendment  or 
repealer  in  its  entirety.  The  Joint  Committee  shall  submit  a  notice  to  that 
effect  to  the  Secretary  of  State  which  shall  be  published  in  the  next  available 
issue  of  the  Illinois  Register  and  the  Secretary  of  State  shall  refuse  to  accept 
for  filing  a  certified  copy  of  such  proposed  rule,  amendment  or  repealer  under 
the  provisions  of  Section  6. 

(g)  If  an  agency  refuses  to  modify  or  withdraw  the  proposed  rule, 
amendment  or  repealer  so  as  to  remedy  an  objection  stated  by  the  Joint 
Committee,  it  shall  notify  the  Joint  Committee  in  writing  of  its  refusal  and  shall 
submit  a  notice  of  refusal  to  the  Secretary  of  State  which  shall  be  published  in 
the  next  available  issue  of  the  Illinois  Register.  If  the  Joint  Committee  decides 
to  recommend  legislative  action  in  response  to  an  agency  refusal,  then  the  Joint 
Committee  shall  have  drafted  and  have  introduced  into  either  house  of  the 
General  Assembly  appropriate  legislation  to  implement  the  recommendations  of 
the  Joint  Committee. 

(h)  No  rule,  amendment  or  repeal  of  a  rule  shall  be  accepted  by  the 
Secretary  of  State  for  filing  under  Section  6,  if  such  rule-making  is  subject  to 
this  Section,  until  after  the  agency  has  responded  to  the  objections  of  the  Joint 
Committee  as  provided  in  this  Section.  (Added  by  PA  80-1035,  effective 
September  27,    1977;    Amended  by   PA  81-1044,   effective  October  1,    1979) 

Section  7.06a.  LEGISLATIVE  VETO  OF  PROPOSED  RULEMAKING)  (a)  If  the 
Joint  Committee  determines  that  adoption  and  effectiveness  of  a  proposed  rule, 
amendment  or  repealer  or  portion  of  a  proposed  rule,  amendment  or  repealer  by 
an  agency  would  be  objectionable  under  any  of  the  standards  for  the  Joint 
Committee's  review  specified  in  Sections  7.04,  7.05,  7.06,  7.07  or  7.08  of  this 
Act  and  would  constitute  a  serious  threat  to  the  public  interest,  safety  or 
v, elfare,  the  Joint  Committee  may  at  any  time  prior  to  the  taking  effect  of  such 
proposed  rule,  amendment  or  repealer  issue  a  statement  to  that  effect.  Such 
statement  may  be  issued  by  the  Joint  Committee  only  upon  the  affirmative  vote 
of  three-fifths  of  the  members  appointed  to  the  Joint  Committee.  A  certified 
copy  of  such  statement  shall  be  transmitted  to  the  proposing  agency  and  to  the 
Secretary  of  State  for  publication  in  the  next  available  issue  of  the  Illinois 
Register. 
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(b)  The  proposed  rule,  amendment  or  repealer  or  the  portion  of  the 
proposed  ruie,  amendment  or  repealer  to  which  the  Joint  Committee  has  issued  a 
statement  under  subsection  (a)  shall  not  be  accepted  for  filing  by  the  Secretary 
of  State.  The  agency  may  not  enforce  or  invoke  for  any  reason  a  proposed 
rule,  amendment  or  repealer  or  any  portion  thereof  which  is  prohibited  from 
being   filed   by  this  subsection  during   this  180  day  period. 

(c)  The  Joint  Committee  snail,  as  soon  as  practicable  after  the  issuance  of 
a  statement  under  subsection  (a),  introduce  in  either  house  of  the  General 
Assembly  a  Joint  resolution  stating  that  the  General  Assembly  desires  to 
continue  the  prohibition  of  the  proposed  rule,  amendment  or  repealer  or  the 
portion  thereof  to  which  the  statement  was  issued  from  being  filed  and  taking 
effect.  The  joint  resolution  shall  immediately  following  its  first  reading  be 
placed  on  the  calendar  for  consideration  in  each  house  of  the  General  Assembly 
without  reference  to  a  standing  committee.  If  such  a  joint  resolution  is  passed 
by  both  houses  of  the  General  Assembly  within  the  180  day  period  provided  in 
subsection  (b),  the  agency  shall  be  prohibited  from  filing  the  proposed  rule, 
amendment  or  repealer  or  the  portion  thereof  and  the  proposed  rule,  amendment 
or  repeaier  or  the  portion  thereof  shall  not  take  effect.  The  Secretary  of  State 
shall  not  accept  for  filing  the  proposed  rule,  amendment  or  repealer  or  the 
portion  thereof  which  the  General  Assembly  has  prohibited  the  agency  from 
filing  as  provided  in  this  subsection.  If  the  180  day  period  provided  in 
subsection  (b)  expires  prior  to  passage  of  the  joint  resolution,  the  agency  may 
file  the  proposed  rule,  amendment  or  repealer  or  the  portion  thereof  as  adopted 
and  it  shall  take  effect.  (Added  by  PA  81-1514,  effective  January  1,  1981; 
Amended  by  PA  82-372,   effective  September  2,   1981) 

Section  7.07.  JOINT  COMMITTEE  OBJECTION  TO  EXISTING  RULE)  (a) 
The  Joint  Committee  may  examine  any  rule  for  the  purpose  of  determining 
whether  the  rule  is  within  the  statutory  authority  upon  which  it  is  based,  and 
whether  the  rule  is  in  proper  form, 

(b)  If  the  Joint  Committee  objects  to  a  rule,  it  shall,  within  5  days  of  the 
objection,  certify  the  fact  to  the  adopting  agency  and  include  within  the 
certification  a  statement  of  its  specific  objections. 

(c)  Within  90  days  of  receipt  of  the  certification,   the  agency  shall: 

1.  Notify  the  Joint  Committee  that  it  has  elected  to  amend  the  rule  to 
meet  the  Joint  Committee's  objection; 

2.  Notify  the  Joint  Committee  that  it  has  elected  to  repeal  the  rule,  or; 

3.  Notify  the  Joint  Committee  that  it  refuses  to  amend  or  repeal  the 
rule. 

(d)  If  the  agency  elects  to  amend  a  rule  to  meet  the  Joint  Committee's 
objections,  it  shall  notify  the  Joint  Committee  in  writing  and  shall  initiate 
rule-making  procedures  for  that  purpose  by  giving  notice  as  required  by 
Section  5  of  this  Act.  The  Joint  Committee  shall  give  priority  to  rules  so 
amended  when  setting   its  agenda. 

(e)  If  the  agency  elects  to  repeal  a  rule  as  a  result  of  the  Joint 
Committee  objections,  it  shall  notify  the  Joint  Committee,  in  writing,  of  its 
election  and  shall  initiate  rule-making  procedures  for  that  purpose  by  giving 
notice  as  required  by  Section   5  of  this  Act. 
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ff}  If  the  agency  elects  to  amend  or  repeal  a  rule  as  a  result  of  the  Joint 
Committee  objections,  it  shall  complete  the  process  within  180  days  after  giving 
notice  in  the   Illinois   Register. 

(g)  Failure  of  the  agency  to  respond  to  the  Joint  Committee's  objections  to 
a  rule  within  the  time  prescribed  in  subsection  (cj  shall  constitute  a  refusal  to 
amend  or  repeal  the  rule. 

(h)  If  an  agency  refuses  to  amend  or  repeal  a  rule  so  as  to  remedy  an 
objection  stated  by  the  Joint  Committee,  it  shall  notify  the  Joint  Committee  in 
writing  of  its  refusal  and  shall  submit  a  notice  of  refusal  to  the  Secretary  of 
State  which  shall  be  published  in  the  next  available  issue  of  the  Illinois 
Register.  If  the  Joint  Committee,  in  response  to  an  agency  refusal,  decides  to 
recommend  legislative  action,  then  the  Joint  Committee  shall  have  drafted  and 
have  introduced  into  either  house  of  the  Genera!  Assembly  appropriate 
legislation  to  implement  the  recommendations  of  the  Joint  Committee.  (Added  by 
PA  80-1035,  effective  September  27,  1977;  Amended  by  PA  81-1044,  effective 
October  1 ,    1979) 

Section  7.07a.  LEGISLATIVE  SUSPENSION  OF  EMERGENCY  AND 
PEREMPTORY  RULES)  (a)  If  the  Joint  Committee  determines  that  a  ruie  or 
portion  of  a  rule  adopted  under  Sections  5.02  or  5,03  of  this  Act  is 
objectionable  under  any  of  the  standards  for  tne  Joint  Committee's  review 
specified  in  Sections  7.04,  7.05,  7.06,  7.07,  or  7.08  of  this  Act  and  constitutes 
a  serious  threat  to  the  public  interest,  safety  or  welfare,  the  Joint  Committee 
may  issue  a  statement  to  that  effect.  Such  statement  may  be  issued  by  the 
Joint  Committee  only  upon  the  affirmative  vote  of  three-fifths  of  the  members 
appointed  to  the  Joint  Committee.  A  certified  copy  of  such  statement  shall  be 
transmitted  to  the  affected  agency  and  to  the  Secretary  of  State  for  publication 
in  the  next  available  issue  of  the   Illinois   Register. 

(b)  The  effectiveness  of  the  rule  or  the  portion  of  a  rule  shall  be 
suspended  immediately  for  at  least  180  days  upon  receipt  of  the  certified 
statement  by  the  Secretary  of  State.  The  Secretary  of  State  shall  indicate  such 
suspension  prominently  and  clearly  on  the  face  of  the  affected  rule  or  the 
portion  of  a  rule  filed  in  the  Office  of  the  Secretary  of  State.  Rules  or 
portions  of  rules  suspended  in  accordance  with  this  subsection  shall  become 
effective  again  upon  the  expiration  of  180  days  from  receipt  of  the  statement  by 
the  Secretary  of  State  if  the  General  Assembly  does  not  continue  the  suspension 
as  provided  in  subsection  (c).  The  agency  may  not  enforce,  nor  invoke  for 
any  reason,  a  rule  or  portion  of  a  rule  which  has  been  suspended  in  accordance 
with  this  subsection.  During  the  180  days,  the  agency  may  not  file,  nor  may 
the  Secretary  of  State  accept  for  filing,  any  rule  having  substantially  the  same 
purpose  and  effect  as  rules  or  portions  of  rules  suspended  in  accordance  with 
this  subsection. 

(c)  The  Joint  Committee  shall,  as  soon  as  practicable  after  issuance  of  a 
statement  under  subsection  (a),  cause  to  be  introduced  in  either  house  of  the 
General  Assembly  a  joint  resolution  stating  that  the  General  Assembly  desires  to 
continue  the  suspension  of  effectiveness  of  a  rule  or  the  portion  of  the  rule  to 
which  the  statement  was  issued.  The  joint  resolution  shall  immediately  following 
its  first  reading  be  placed  on  the  calendar  for  consideration  in  each  house  of 
the  General  Assembly  without  reference  to  a  standing  committee.  If  such  a 
joint    resolution    is    passed    by    both    houses    of   the    General    Assembly    within    the 
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180  day  period  provided  in  subsection  (b),  the  rule  or  the  portion  of  the  rule 
shall  be  considered  repealed  and  the  Secretary  of  State  shall  immediately  remove 
such  rule  or  portion  of  a  rule  from  the  collection  of  effective  rules.  (Added  by 
PA  81-1514,  effective  January  1,  1981;  Amended  by  PA  82-372,  effective 
September  2,   1981) 

Section  7.08.  PERIODIC  EVALUATION  BY  JOINT  COMMITTEE)  (a)  The 
Joint  Committee  shall  evaluate  the  rules  of  each  agency  at  least  once  every  5 
years.  The  Joint  Committee  shall  develop  a  schedule  for  this  periodic 
evaluation.  In  developing  this  schedule,  the  Joint  Committee  shall  group  rules 
by  specified  areas  to  assure  the  evaluation  of  similar  rules  at  the  same  time. 
Such  schedule  shall  include  at  least  the  following  categories: 

1 .  human  resources; 

2.  law  enforcement; 

3.  energy; 

4.  environment; 

5.  natural   resources; 

6.  transportation; 

7.  public  utilities; 

8.  consumer  protection; 

9.  licensing   laws; 

10.  regulation  of  occupations; 

1 1 .  labor  laws; 

12.  business  regulation; 

13.  financial   institutions;   and 

14.  government  purchasing. 

(b)  Whenever  evaluating  any  rules  as  required  by  this  Section,  the  Joint 
Committee's  review  shall   include  an  examination  of: 

1.  organizational,  structural  and  procedural  reforms  which  effect  rules 
or  rulemaking; 

2.  merger,   modification,   establishment  or  abolition  of  regulations; 

3.  eliminating  or  phasing  out  outdated,  overlapping  or  conflicting 
regulatory  jurisdictions  or  requirements  of  general  applicability;   and 

4.  economic  and  budgetary  effects.  (Added  by  PA  80-1035,  effective 
September  27,   1977;   Amended  by  PA  81-1035,   effective  January  1,   1980) 

Section  7.09.  JOINT  COMMITTEE  RULE-MAKING)  The  Joint  Committee 
shall  have  the  authority  to  adopt  rules  to  administer  the  provisions  of  this  Act 
relating  to  the  Joint  Committee's  responsibilities,  powers  and  duties.  (Added  by 
PA  80-1035,   effective  September  27,    1977) 

Section  7.10.  REPORT  BY  JOINT  COMMITTEE)  The  Joint  Committee  shall 
report  its  findings,  conclusions  and  recommendations  including  suggested 
legislation  to  the  General  Assembly  by  February  1,  of  each  year.  (Added  by 
PA  80-1035,   effective  September   27,    1977) 

Section  8.  PETITION  FOR  ADOPTION  OF  RULES)  Any  interested  person 
may  petition  an  agency  requesting  the  promulgation,  amendment  or  repeal  of  a 
rule.  Each  agency  shall  prescribe  by  rule  the  form  for  petitions  and  the 
procedure  for  their  submission,  consideration  and  disposition.  If,  within  30 
days  after  submission  of  a  petition,  the  agency  has  not  initiated  rule-making 
proceedings  in  accordance  with  Section  5  of  this  Act,  the  petition  shall  be 
deemed  to  have  been  denied.    (PA  79-1083) 
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Section  9.  DECLARATORY  RULINGS  BY  AGENCY)  Each  agency  may  in 
its  discretion  provide  by  rule  for  the  filing  and  prompt  disposition  of  petiv.ons 
or  requests  for  declaratory  rulings  as  to  the  applicability  to  the  person 
presenting  the  petition  or  request  of  any  statutory  provision  enforced  by  the 
agency  or  of  any  rule  of  the  agency.  Declaratory  ruiings  shall  not  be 
appealable.  The  agency  shall  maintain  as  a  public  record  in  the  agency's 
principal  office  and  make  available  for  public  inspection  and  copving  anv  such 
rulings.  The  agency  shall  delete  trade  secrets  or  other  confidential  information 
from  the  ruling  prior  to  making  it  available.  (PA  79-1083;  Amended  by  PA 
82-727,   effective  November  12,    1981) 

Section  10.  CONTESTED  CASES;  NOTICE;  HEARING)  (a)  In  a  contested 
case,  all  parties  shall  be  afforded  an  opportunity  for  hearing  after  reasonable 
notice.  Such  notice  shall  be  served  personally  or  by  certified  or  registered 
mail  upon  such  parties  or  their  agents  appointed  to  receive  service  of  process 
and  shall   include: 

1.  a  statement  of  the  time,    place  and  nature  of  the  hearing; 

2.  a  statement  of  the  legal  authority  and  jurisdiction  under  which  the 
hearing   is  to  be  held; 

3.  a  reference  to  the  particular  Sections  of  the  statutes  and  rules 
involved;    and 

4.  except  where  a  more  detailed  statement  is  otherwise  provided  for  by 
law,   a  short  and  plain  statement  of  the  matters  asserted. 

(b)  Opportunity  shall  be  afforded  all  parties  to  be  represented  by  legal 
counsel,   and  to  respond  and  present  evidence  and  argument. 

(c)  Unless  precluded  by  law,  disposition  may  be  made  of  any  contested 
case  by  stipulation,   agreed   settlement,   consent  order  or  default.    (PA  79-1083) 

Section  11.  RECORD  IN  CONTESTED  CASES)  (a)  The  record  in  a 
contested  case  shall   include: 

1.  all  pleadings  (including  all  notices  and  responses  thereto),  motions, 
and   rulings; 

2.  evidence  received; 

3.  a  statement  of  matters  officially  noticed; 

4.  offers  of  proof,   objections  and   rulings  thereon; 

5.  proposed  findings  and  exceptions; 

6.  any  decision,   opinion  or  report  by  the  hearing  examiner; 

7.  all  staff  memoranda  or  data  submitted  to  the  hearing  examiner  or 
members  of  the  agency   in  connection  with  their  consideration  of  the  case;   and 

8.  any  communication  prohibited  by  Section  14  of  this  Act,  but  such 
communications  shall   not  form  the  basis  for  any  finding  of  fact. 

(b)  Oral  proceedings  or  any  part  thereof  shall  be  recorded 
stenographically  or  by  such  other  means  as  to  adequately  insure  the 
preservation  of  such  testimony  or  oral  proceedings  and  shall  be  transcribed  on 
request  of  any  party. 

(c)  Findings  of  fact  shall  be  based  exclusively  on  the  evidence  and  on 
matters  officially   noticed.    (PA   79-1083) 

Section  12.  RULES  OF  EVIDENCE;  OFFICIAL  NOTICE)  In  contested 
cases:        (a)     Irrelevant,     immaterial     or     unduly     repetitious     evidence     shall     be 
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excluded.  The  rules  of  evidence  and  privilege  as  applied  in  civil  cases  in  the 
Circuit  Courts  of  this  State  shall  be  followed.  However,  evidence  not 
admissible  under  such  rules  of  evidence  may  be  admitted  (except  where 
precluded  by  statute)  if  it  is  a  type  commonly  relied  upon  by  reasonably 
prudent  men  in  the  conduct  of  their  affairs.  Objections  to  evidentiary  offers 
may  be  made  and  shall  be  noted  in  the  record.  Subject  to  these  requirements, 
when  a  hearing  will  be  expedited  and  the  interests  of  the  parties  will  not  be 
prejudiced,  any  part  of  the  evidence  may  be  received  in  written  form. 

(b)  Subject  to  the  evidentiary  requirements  of  subsection  (a)  of  this 
Section,  a  party  may  conduct  cross-examination  required  for  a  full  and  fair 
disclosure  of  the  facts. 

(c)  Notice  may  be  taken  of  matters  of  which  the  Circuit  Courts  of  this 
State  may  take  judicial  notice.  In  addition,  notice  may  be  taken  of  generally 
recognized  technical  or  scientific  facts  within  the  agency's  specialized 
knowledge.  Parties  shall  be  notified  either  before  or  during  the  hearing  or  by 
reference  in  preliminary  reports  or  otherwise,  of  the  material  noticed,  including 
any  staff  memoranda  or  data,  and  they  shall  be  afforded  an  opportunity  to 
contest  the  material  so  noticed.  The  agency's  experience,  technical  competence 
and  specialized  knowledge  may  be  utilized  in  the  evaluation  of  the  evidence. 
(PA  79-1083) 

Section  13.  PROPOSAL  FOR  DECISION)  Except  where  otherwise  expressly 
provided  by  law,  when  in  a  contested  case  a  majority  of  the  officials  of  the 
agency  who  are  to  render  the  final  decision  has  not  heard  the  case  or  read  the 
record,  the  decision,  if  adverse  to  a  party  to  the  proceeding  other  than  the 
agency,  shall  not  be  made  until  a  proposal  for  decision  is  served  upon  the 
parties,  and  an  opportunity  is  afforded  to  each  party  adversely  affected  to  file 
exceptions  and  to  present  a  brief  and,  if  the  agency  so  permits,  oral  argument, 
to  the  agency  officials  who  are  to  render  the  decision.  The  proposal  for 
decision  shall  contain  a  statement  of  the  reasons  therefor  and  of  each  issue  of 
fact  or  law  necessary  to  the  proposed  decision,  prepared  by  the  persons  who 
conducted  the  hearing  or  one  who  has  read  the  record.    (PA  79-1083) 

Section  14.  DECISIONS  AND  ORDERS)  A  final  decision  or  order  adverse 
to  a  party  (other  than  the  agency)  in  a  contested  case  shall  be  in  writing  or 
stated  in  the  record.  A  final  decision  shall  include  findings  of  fact  and 
conclusions  of  law,  separately  stated.  Findings  of  fact,  if  set  forth  in 
statutory  language,  shall  be  accompanied  by  a  concise  and  explicit  statement  of 
the  underlying  facts  supporting  the  findings.  If,  in  accordance  with  agency 
rules,  a  party  submitted  proposed  findings  of  fact,  the  decision  shall  include  a 
ruling  upon  each  proposed  finding.  Parties  or  their  agents  appointed  to 
receive  service  of  process  shall  be  notified  either  personally  or  by  registered  or 
certified  mail  of  any  decision  or  order.  Upon  request,  a  copy  of  the  decision 
or  order  shall  be  delivered  or  mailed  forthwith  to  each  party  and  to  his 
attorney  of  record. 

A  decision  by  any  agency  in  a  contested  case  under  this  Act  shall  be  void 
unless  the  proceedings  are  conducted  in  compliance  with  the  provisions  of  this 
Act  relating  to  contested  cases  except  to  the  extent  such  provisions  are  waived 
pursuant  to  Section  18  of  this  Act  and  except  to  the  extent  the  agency  has 
adopted  its  own  rules  for  contested  cases  as  authorized  in  Section  2  of  this 
Act.    (PA  79-1083;    Amended  by  PA  80-1035,   effective  September  27,    1977) 
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Section  14.1  EXPENSES  OF-  CONTESTING  AGENCY  ACTION)  (a)  In  any 
contested  case  initiated  by  any  agency  which  does  not  proceed  to  court  for 
judicial  review  and  on  any  issue  where  a  court  does  not  have  jurisdiction  to 
make  an  award  of  litigation  expenses  under  Section  41  of  the  Civil  Practice  Act, 
any  allegation  made  by  the  agency  without  reasonable  cause  and  found  to  be 
untrue  shall  subject  the  agency  making  such  al.cgation  to  the  payment  of  the 
reasonable  expenses,  including  reasonable  attorney's  fees,  actually  incurred  in 
defending  against  that  allegation  by  the  party  against  whom  the  case  was 
initiated. 

The  claimant  shall  make  his  demand  for  such  expenses  to  the  agency.  If 
the  claimant  is  dissatisfied  because  of  the  agency's  failure  to  make  any  award  or 
because  of  the  insufficiency  of  the  agency's  award,  the  claimant  may  petition 
the  Court  of  Claims  for  the  amount  deemed  owed.  If  allowed  any  recovery  by 
the  Court  of  Claims,  the  claimant  shall  also  be  entitled  to  reasonable  attorney's 
fees  and  the  reasonable  expenses  incurred  in  making  his  claim  for  the  expenses 
incurred   in  the  administrative  action. 

(b)  In  any  case  in  which  a  party  has  any  administrative  rule  invalidated 
by  a  court  for  any  reason,  including  but  not  limited  to  the  agency's  exceeding 
its  statutory  authority  in  the  adoption  of  the  rule,  the  court  shall  award  the 
party  bringing  the  action  the  reasonable  expenses  of  the  litigation,  including 
reasonable  attorney's  fees.      (Added  by   PA  82-670,   effective  January  1,    1982) 

Section  15.  EX  PARTE  CONSULTATIONS)  Except  in  the  disposition  of 
matters  which  they  are  authorized  by  law  to  entertain  or  dispose  of  on  an  ex 
parte  basis,  neither  agency  members,  employees  nor  hearing  examiners  shall, 
after  notice  of  hearing  in  a  contested  case  or  licensing  to  which  the  procedures 
of  a  contested  case  apply  under  this  Act,  communicate,  directly  or  indirectly, 
in  connection  with  any  issue  of  fact,  with  any  person  or  party,  or  in 
connection  with  any  other  issue  with  any  party  or  his  representative,  except 
upon  notice  and  opportunity  for  all  parties  to  participate.  However,  an  agency 
member  may  communicate  with  other  members  of  the  agency,  and  an  agency 
member  or  hearing  examiner  may  have  the  aid  and  advice  of  one  or  more 
personal  assistants.  (PA  79-1083;  Amended  by  PA  80-1035,  effective  September 
27,    1977) 

Section  16.  LICENSES)  (a)  When  any  licensing  is  required  by  law  to  be 
preceded  by  notice  and  opportunity  for  hearing,  the  provisions  of  this  Act 
concerning  contested  cases  shall  apply. 

(b)  When  a  licensee  has  made  timely  and  sufficient  application  for  the 
renewal  of  a  license  or  a  new  license  with  reference  to  any  activity  of  a 
continuing  nature,  the  existing  license  shall  continue  in  full  force  and  effect 
until  the  final  agency  decision  on  the  application  has  been  made  unless  a  later 
date  is  fixed  by  order  of  a   reviewing  court. 

(c)  No  agency  shall  revoke,  suspend,  annul,  withdraw,  amend  materially, 
or  refuse  to  renew  any  valid  license  without  first  giving  written  notice  to  the 
licensee  of  the  facts  or  conduct  upon  which  the  agency  will  rely  to  support  its 
proposed  action,  and  an  opportunity  for  hear;:g  in  accordance  with  the 
provisions  of  this  Act  concerning  contested  cases.  At  any  such  hearing,  the 
licensee  shall  have  the  right  to  show  compliance  with  all  lawful  requirements  for 
the    retention,     or    continuation    or    renewal    of    the    license.       If,     however,     the 
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agency  finds  that  the  public  interest,  safety  or  welfare  imperatively  requires 
emergency  action,  and  if  the  agency  incorporates  a  finding  to  that  effect  in  its 
order,  summary  suspension  of  a  license  may  be  ordered  pending  proceedings  for 
revocation  or  other  action  which  proceedings  shall  be  promptly  instituted  and 
determined. 

Any  application  for  renewal  of  a  license  which  contains  required  and 
relevant  information,  data,  material  or  circumstances  which  were  not  contained 
in  an  application  for  the  existing  license,  shall  be  subject  to  the  provisions  of 
Section  16(a)  of  this  Act.  (PA  79-1083;  Amended  by  PA  80-1035,  effective 
September  27,   1977) 

Section  17.  RATE-MAKING)  Every  agency  which  is  empowered  by  law  to 
engage  in  rate-making  activities  shall  establish  by  rule,  not  inconsistent  with 
the  provisions  of  law  establishing  such  rate-making  jurisdiction,  the  practice 
and  procedure  to  be  followed  in  rate-making  activities  before  such  agency.  (PA 
79-1083) 

Section  18.  WAIVER)  Compliance  with  any  or  all  of  the  provisions  of  this 
Act  concerning  contested  cases  may  be  waived  by  written  stipulation  of  all 
parties.    (PA  79-1083) 

Section  19.  (PA  79-1083;  Repealed  as  of  January  1,  1978,  by  PA  80-1035, 
effective  September  27,   1977) 

Section  20.  SEVERABILITY)  If  any  provision  of  this  Act  or  the 
application  thereof  to  any  person  or  circumstance  is  held  invalid,  the  invalidity 
shall  not  affect  other  provisions  or  applications  of  the  Act  which  can  be  given 
effect  without  the  invalid  provision  or  application,  and  for  this  purpose  the 
provisions  of  this  Act  are  severable.    (PA  79-1083) 

Section  21.  EFFECTIVE  DATE)  This  Act  takes  effect  upon  its  becoming  a 
law.    (PA  79-1083,   effective  September  22,    1975) 
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ILLINOIS  ADMINISTRATIVE  CODE 


CHAPTER  II.  §  210 


TITLE  1:    GENERAL  PROVISIONS 

CHAPTER  II:    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  210 
GENERAL  POLICIES 


section 
210.100 
210.200 
210.300 
210.400 
210.450 
210.500 


Definitions 

Committee  Function 
Consultation  with  Agencies 
Cooperation  with  the  Rules  Division 
Publication  of  Notice  and  Hearing  Dates 
Use  of  Subooenas 


AUTHORITY:  Authorized  by  Section  7.09  and  implementing  Sections  5.01  and  T.02—  7.10  of  the 
Illinois  Administrative  Procedure  Act  (111.  Rev.  Stat.  1979,  ch.  127,  pars.  1005.01  and  1007.02  -  1007.10). 

SOURCE:  3  111.  Reg.  no.  3,  page  18,  effective  April  1,  1979:  amended  at  3  111.  Reg.  no.  49,  page  230, 
effective  December  10,  1979;  amended  and  codified  at  4  111.  Reg.  no.  49,  page  166,  effective  December 
1, 1980;  amended  at  6  111.  Reg.  9314,  effective  August  1, 1982. 
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CHAPTER  II.  J  210.10C  I     ILLINOIS  ADMINISTRATIVE  CODS AUGUST  1.  1982 

Section  210.100     Definitions 

As  used  in  these  rales  (Parts  210  through  260): 

"Act"  means  the  Illinois  Administrative  Procedure  Act  (111.  Rev.  Stat.  1979,  ch.  127,  par.  1001  et. 

seq.,  as  amended). 

''Committee"  means  the  Joint  Committee  on  Administrative  Rules,  created  by  Section  7.02(a)  of  the 

Act. 

"Director'''  means  the  Executive  Director  of  the  Committee. 

"Register" means  the  Illinois  Register  which  is  published  weekly  by  the  Secretary  of  State.  It  contains 

notices  and  the  text  of  all  proposed  and  adopted  rales. 

''Rides  Division"  means  the  unit  in  the  office  of  the  Secretary  of  State  which  files  rales  and  publishes 

che  Register. 

Section  210.200     Committee  Function 

The  committee  will  fulfill  its  function  of  promoting  adequate  and  proper  rules  by  agencies  and  under- 
standing on  the  part  of  the  public  respecting  such  rules  and  its  responsibility  to  review  rales  and 
rulemaking.  It  will  seek  to  cooperate  with  agencies  as  much  as  possible.  It  will  conduct  its  hearings 
to  promote  full  and  open  discussion  of  rales  and  rulemaking.  This  policy  is  meant  to  implement  the 
spirit  as  well  as  the  letter  of  the  Act. 

Section  210.300     Consultation  with  Agencies 

Some  agencies  may  have  some  problems  implementing  or  complying  with  the  rulemaking  procedures 
of  the  Act.  The  Committee  and  its  staff  will  discuss  these  types  of  problems  with  agencies.  Such 
consultation  will  be  used  to  advise  agencies  about  form,  statutory  authority,  or  other  mailers  which 
are  considered  by  the  Committee  in  its  review  of  rales  and  rulemaking. 

Section  210.400     Cooperation  with  the  Rules  Division 

The  Rules  Division  has  the  functions  under  the  Act  of  filing  rales  and  of  publishing  the  Register. 
The  Committee  will  cooperate  fully  with  the  Rules  Division.  The  Committee  will  strive  to  establish 
a  good  working  relationship  with  the  Rules  Division  to  insure  a  smooth  and  efficient  rulemaking 
process.  The  Committee's  procedures  will  be  coordinated  with  the  Rules  Division's  "Ruies  on  Rules" 
(see  1  111.  Adm.  Code  160). 

Section  210.450     Publication  of  Notice  and  Hearing  Dates 

The  Committee  shall  each  week  submit  for  publication  in  the  Register  a  list  of  the  second  notices 
received  duri.ng  the  preceding  week.  The  list  will  include  the  date  on  which  the  notice  was  received 
and  the  date  of  the  meeting  at  which  the  Committee  intends  to  consider  the  proposed  rulemaking. 
The  list  is  intended  only  to  inform  the  public  and  shall  not  preclude  the  Committee  from  considering 
or  acting  on  the  rulemaking  at  a  different  hearing.  The  Committee  shall  try  to  give  reasonable  nonce 
of  any  change  in  the  date  of  its  intended  consideration  of  rales  to  the  affected  agencies. 
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AUGUST  1.  1982  1     ILLINOIS  ADMINISTRATIVE  CODE  CHAPTER  II.  §  210.450 

(Source:    Added  at  6  I1L  Reg.  9314,  effective  August  1, 1982) 

Section  210.500     Use  of  Subpoenas 

a)  The  Committee  is  granted  subpoena  power  by  Section  7.03(b)  of  the  Act.  This  power  will 
be  used  only  when  an  agency  refuses: 

1)  To  appear  before  a  Committee  hearing. 

2)  To  provide  information  which  is  essential  to  the  Committee's  functions. 

3)  To  produce  records  or  documents  known  to  exist  which  are  essential  to  the  Committee's 
functions. 

b)  Prior  to  the  use  of  its  subpoena  power,  the  Committee  will: 

1)  Notify  the  agency  head  of  the  refusal  and  the  fact  that  a  subpoena  may  be  used. 

2)  Allow  the  agency  to  present  its  reasons  for  the  refusal. 

c)  The  Director  will  issue  a  subpoena  oniy  when  approved  by  all  of  the  officers  of  the  Committee 
or  by  a  vote  of  the  Committee. 
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q?A?TSR  II.  g  220  _l_IUJNOIS  ADMIflTSTBATIVE  CODE  AUGUST  1,  1982 

TITLE  1:    GENERAL  PROVISIONS 
CHAPTER  IL    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  220 
REVIEW  OF  PROPOSED  RULEMAKING 

Section 

220.100  Definitions 

220.200  Preliminary  Review 

220.250  Committee  Request  for  Agency  Hearing 

220.300  Request  for  Economic  Analysis 

220.400  Format  of  Economic  Analysis 

220.500  Second  Notice:  Required  Information 

220.600  Second  Notice:  Additional  Information 

220.700  Staff  Review 

220.800  Committee  Hearing 

220.900  Criteria  for  Review 

220.950  Filing  Prohibition  Criteria 

220.1000  Objection;  Filing  Prohibition:  Notice  of  No  Objection 

220,1100  Certification  of  Objection;  Statement  of  Specific  Objections 

220.1200  Response  to  Objection:  Deadline,  Format 

220.1300  Response  to  Objection:  Manner 

220.1350  Certification  of  Filing  Prohibition;  Statement  of  Specific  Objections 

220.1400  Review  of  Response  to  Objection 

220.1500  Failure  to  Respond 

220.1600  Limit  of  Substantive  Changes 

220.1700  Recommend  Legislation 

AUTHORITY:  Authorized  by  Section  7.09  and  implementing  Sections  4,03,  5.01,  7.06,  and  7.06a  of 
the  Illinois  Administrative  Procedure  Act  (HI.  Rev.  Stat.1979.  ch.  127,  pars.  1004.03,  1005.01,  1007.06, 
1007.06a,  1007.09). 

SOURCE:  3  111.  Reg.  no.  8,  page- 18,  effective  April  1,  1979;  amended  at  3  111.  Reg.  no.  49,  page  230, 
effective  December  10,  1979;  amended  and  codified  at  4  111.  Reg.  no.  49,  page  166,  effective  December 
1,  1980;  added  and  amended  at  5  111.  Reg.  page  5164,  effective  May  15,  1981;  amended  at  6  lU.  Reg. 
9314,  effective  August  1, 1982. 
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Section  220.100     Definitions 

As  used  in  this  part: 

''First  notice"  means  the  notice  of  proposed  rulemaking  which  must  be  given  to  the  public  by  agencies 

pursuant  to  Section  5.01(a)  of  the  Act.  This  notice  is  published  in  the  Register. 

"First  notice  period"  means  the  period  of  time  for  public  comment  which  begins  on  the  day  the  first 

notice  appears  in  the  Register.  This  period  must  be  at  least  45  days  in  length. 

"Second  notice"  means  the  notice  of  proposed  rulemaking  which  must  be  given  by  agencies  to  the 

Committee  pursuant  to  Section  5.01(b)  of  the  Act.  This  notice  must  contain  the  information  required 

by  Section  220.500  of  this  part  and  should  also  contain  the  information  requested  by  Section  220.600 

of  this  part. 

"Second  notice  peri.od"  means  that  period  of  time  established  by  the  Act  for  Committee  review  of 

proposed  rulemaking.  This  period  must  follow  the  end  of  the  first  notice  period.  It  commences  on 

the  day  the  second  notice  is  received  by  the  Committee  and  will  not  be  more  than  45  days  in  length. 

Section.  220 J2Q0    Preliminary  Review 

In  the  first  five  days  after  the  first  notice,  the  agency  may  request  in  writing  that  the  Committee 
conduct  an  informal  review  of  the  agency's  proposed  rulemaking.  When  such  a  review  is  made,  the 
Committee  staff  will  review  the  proposed  rulemaking,  including  the  notice  and  the  text.  The  Committee 
staff  may  raise  questions  or  problems  as  a  result  of  its  review,  and  will  discuss  these  questions  or 
problems  with  the  agency.  This  review  will  be  based  on  the  criteria  in  Section  220.900  and  Section 
220.950.  Such  review  will  be  in  addition  to  the  normal  review  which  is  discussed  in  Sections  220.500 
and  220.700. 

(Source:    Amended  at  5  III  Reg.  page  5164,  effective  May  15, 1981) 

Section  220.250     Committee  Request  for  Agency  Hearing 

In  the  first  14  days  after  the  first  notice,  the  Committee  or  its  Chairman  may  ask  the  agency  to 
hold  a  public  hearing  on  the  proposed  rulemaking.  This  request  will  be  made  in  writing  by  the  Director. 
Such  a  request  may  be  made  if  the  Chairman  or  the  Committee  finds  that  a  -public  hearing  would 
make  it  easier  for  persons  or  groups  to  submit  mews  and  comments  that  might  not  other^mse  be  submit- 
ted and  instructs  the  Director  to  make  such  a  request. 

( Source:     Added  at  6  111.  Reg;  9314,  effective  Aug-:.-  1, 1982) 

Section  220-300     Request  for  Economic  Analysis 

In  the  first  30  days  after  the  first  notice,  the  Committee  may  request  from  the  agency  an  analysts 
of  the  economic  and  budgetary  effects  of  the  proposed  mlemakvng.  This  request  will  be  made  in  writing 
by  the  Director.  The  request  will  be  made  in  each  case  uniess  it  is  clear  that  the  effects  in  the  areas 
outlined  in  the  next  section  will  not  be  substantial  The  Committee  will  consider  the  information 
in  the  first  notice  and  other  available  information  in  deciding  whether  or  not  to  make  this  request. 
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Section  220.400    Format  of  Economic  Analysis 

If  the  Committee  requests  an  analysis  of  the  economic  effects  of  the  proposed  rulemaking,  the  agency 
shall  submit  the  analysis  in  writing  to  the  Committee  as  part  of  the  second  notice.  The  analysis 
shall  be  in  the  form  shown  in  Illustration  A.  It  must  include  a  discussion  of  at  least  these  factors 
and  an  estimate  of  the  effects  of  each  factor  in  dollars: 

a)  Any  direct  economic  effect  on  the  'persons  who  will  be  regulated  by  the  rule. 

b)  Any  effect  on  the  agency 's  budget 

c)  Any  effect  on  the  budgets  of  other  State  agencies. 

d)  Any  effect  on  State  revenue. 

Section  220.300    Second  Notice:  Required  Information 

a)  The  second  notice  period  vrilt  start  on  the  day  the  second  notice  is  received  by  the  Committee. 
It  will  end  US  days  later  unless  prior  to  that  time  the  agency  receives  either: 

1)  A  statement  of  objection  from  the  Committee.  The  agency  may  not  adopt  the  rulemaking 
in  this  case  until  after  it  responds  to  the  objection. 

2)  A  notice  from  the  Committee  stating  that  no  objection  will  be  issued. 

b)  The  second  notice  must  contain  at  least  the  following  information: 

1)  The  name  of  the  agency. 

2)  The  title  of  the  proposed  rulemaking. 

3)  The  date  of  the  first  notice. 

4)  The  text  and  location  of  any  changes  made  in  the  rude  during  the  jirst  notice  period. 

5)  A  final  regulatory  flexibility  analysis,  which  shall  include  the  following: 

A.)    A  summary  of  the  issues  raised  by  small  businesses  during  the  first  notice  period. 
B)    A  description  of  actions  taken  on  any  alternatives  to  the  proposed  rule  suggested 

by  small,  businesses  during  the  jirst  notice  period,  including  reasons  for  rejecting 

any  alternatives  not  utilized. 

6)  If  requested  by  the  Committee  as  provided  in  Section  220.300,  an  analysis  of  the  eco- 
nomic and  budgetary  effects  of  the  'proposed  rulemaking. 

7)  A.  response  to  any  recommendations  made  by  the  State  Library  for  changes  in  the 
rules  to  make  them  comply  with  the  codification  scheme. 

8)  The  name  of  the  person  who  will  respond  to  Committee  questions  regarding  the  pro- 
posed rulemaking  for  the  agency. 

c)  The  second  notice  should  be  clearly  identified  as  such,  and  shall  be  submitted  to  the  Director 
at  the  following  address: 

Joint  Committee  on  Administrative  Rules 
509  South  Sixth  Street,  Room  500 
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Springfield,  Illinois  62701 

d)  In  two  working  days  after  the  receipt  by  the  Committee  of  a  second  notice,  the  Committee 
will  notify  the  Rules  Division  and  the  agency  of  the  oate  on  which  the  second  notice  period 
started  Notices  which  do  not  contain  all  of  the  information  required  by  this  section  ana 
by  Section  5.01(b)  of  the  Act  will  not  be  accepted  by  the  Committee.  An  agency  which  submits 
such  a  notice  will  be  informed  in  writing  of  the  specific  reasons  the  notice  was  not  accepted. 

(Source:    Amended  at  6  111.  Reg.  9314,  effective  August  1, 1982) 

Section  220.S00    Second  Notice:  Additional  Information 

The  agency  should  include  the  following  information  in  the  second  notice  at  the  time  it  is  sent  to 
the  Committee.  These  items  are  in  addition  to  the  items  which  must  be  included  in  the  second  notice 
under  Section  220.500. 

a)  An  evaluation  of  all  of  the  comments  on  the  proposed  rulemaking  received  by  the  agency 
from  interested  persons  during  the  first  notice  period.  This  evaluation  should  not  include 
any  questions  raised  by  the  Committee  in  a  preliminary  review  (see  Section  220.200).  This 
evaluation  should  include: 

1)  The  date  of  any  public  hearing  held  during  the  first  notice  period  and,  if  the  hearing 
was  held  in  response  to  a  request  for  a  hearing,  the  name  of  the  person  or  group 
which  made  the  request. 

2)  A  list  of  ail  of  the  persons  and  groups  which  made  comments  or  which  requested  the 
opportunity  to  make  comments. 

3)  A  list  of  all  of  the  specific  criticisms  and  suggestions  which  were  raised  in  the  com- 
ments. 

4)  The  agency's  evaluation  of  each  of  the  specific  criticisms  and  suggestions. 

5)  A  statement  that  the  agency  has  considered  ail  of  the  comments  which  were  received 
during  the  first  notice  period. 

b)  An  analysis  of  the  expected  ejfects  of  the  proposed  rulemaking,  which  should  include  at  ieast 
these  items: 

1)  Impact  on  the  public. 

2)  Changes  in  the  agency's  programs  or  structure  which  will  result  from  the  rule. 

c)  Where  the  agency's  proposed  rule  or  amendment  to  an  existing  rule  may  have  an  impact 
on  small  business,  a  brief  statement  describing  the  methods  used  by  the  agency  to  compiy 
with  Section  4.03  of  the  Act. 

d)  .4  justijication  and  rationale  for  the  proposed  rulemaking,  which  should  inciude  at  ieast  these 
items: 

1)     Changes  in  statutory  language  which  require  the  rulemaking. 
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2)  Changes  in  agency  policy,  procedures,  or  structure  which  require  the  rulemaking. 

3)  Other  rules  and  proposed  rules  of  the  agency,  which  relate  to  the  rulemaking. 

4)  Federal  laws,  rules,  or  funding  requirements,  which  may  affect  the  rulemaking. 

5)  Court  orders  or  rulings  which  relate  to  the  rulemaking. 
(Source:  Amended  at  6  111.  Reg.  9314,  effective  August  1, 1982) 

Section  220.700    Staff  Review 

The  Committee  staff  will  review  each  second  notice  which  is  received  as  provided  in  Section  220.500. 
The  items  outlined  in  Section  220.600  will  be  included  in  the  review.  This  staff  review  will  be  based 
on  the  criteria  in  Section  220.900  and  Section  220.950.  The  staff  may  raise  questions  or  problems 
as  a  result  of  its  review  and  will  discuss  these  questions  or  problems  with  the  agency.  The  staff 
will  report  the  results  of  its  review  to  the  Committee,  and  may  develop  a  recommendation  for  action 
by  the  Committee.  The  staff  may  recommend  that  the  Committee  issue  an  objection,  prohibit  filing 
of  the  rulemaking,  develop  legislation,  take  some  other  action,  or  take  no  action.  Such  staff  recom- 
mendations shall  be  advisory  only  and  shall  not  limit  the  Committee's  power  to  take  some  other 
action.  In  order  to  encourage  full  and  open  discussion  of  proposed  rulemaking,  the  staff  will  try  to 
insure  that  the  agency  is  aware  of  the  substance  of  such  recommendations  prior  to  the  hearing. 
(Source:    Amended  at  5  111.  Reg.  page  5164,  effective  May  15, 1981) 

Section  220.300    Committee  Hearing 

The  Committee  will  hold  full  and  open  hearings  at  least  once  each  month  on  proposed  rulemaking. 
The  agenda  for  each  hearing  will  be  published  as  soon  as  possible  prior  to  the  hearing  in  the  Register. 
Oral  testimony  will  be  taken  at  the  hearing  from  the  agency.  Written  comments  will  be  considered 
from  persons  or  groups  which  are  affected  by  the  rules  as  they  relate  to  the  criteria  in  Section  220.900 
or  Section  220.950.  Such  written  comments  should  be  sent  to  the  Director  at  the  following  address: 

Joint  Committee  on  Administrative  Rules 

509  South  Sixth  Street,  Room  500 

Springfield,  Illinois  62701 
Comments  should  be  received  at  least  three  working  days  prior  to  the  hearing.  The  Committee  will 
provide  a  copy  of  such  comments  to  the-  agency,  unless  the  person  or  group  requests  that  a  copy 
of  the  comments  not  be  provided  to  the-agency. 

(Source:     .Amended  at  6  I1L  Reg.  9314,  effective  August  1, 1982) 

Section  220.900     Criteria  for  Review 

The  Committee  will  consider  these  criteria  in  its  review  of  each  proposed  rulemaking: 
a)     Substantive 

1)     Is  there  legal  authority  for  each  part  of  the  rulemaking? 
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2)  Does  each  part  of  the  rulemaking  comply  with  the  statutory  authority  and  legislative 
intent  on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 

3)  Does  each  pan  of  the  rulemaking  comply  with  state  and  federal  constitutions,  state 
and  federal  law,  and  case  law? 

4)  Does  it  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rulemaking? 

b)  Propriety 

1)  Is  there  an  adequate  justification  and  rationale  for  the  rulemaking  and  for  any  regula- 
tion of  the  public  embodied  in  the  rules? 

2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  effects  of  the 
rulemaking  as  well  as  less  costly  alternatives  ? 

3)  Is  the  language  of  the  rules  simple  and  clear,  so  that  the  rules  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 

4)  Axe  the  rules  free  of  serious  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  rules? 

c)  Procedural 

1)  Does  it  comply  with  Section  5.01  of  the  Act? 

2)  Does  it  comply  with  the  requirements  of  the  Rules  Division  (see  1  111.  Adm.  Code  160)? 

3)  Does  it  comply  with  any  additional  requirements  which  have  been  imposed  on  the 
agency  by  state  or  federal  law? 

4)  Does  it  comply  with  the  agency's  own  rules  for  its  rulemaking  process? 

5)  Was  the  agency  responsive  co  public  comments  which  were  made  on  the  rulemaking? 

6)  Did  the-  agency  comply  with  Section  4.03  of  the  Act,  if  applicable,  in  connection  with 
the  rulemaking? 

( Source:    Amended  at  6  I1L  Reg..  9314,  effective  August  1, 1982) 

Section  220.950     Filing  Prohibition  Criteria 

If  the  Committee  finds  that  the  proposed  rulemaking  does  not  meet  one  or  more  of  the  criteria  in 
Section  220.900,  the  Committee  will  then  consider  the  following  criteria; 

a)     Is  the  rulemaking  a  serious  threat  to  the  public  interest'?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  contains  significant  policies  which  have  been  rejected  by  the 
General  Assembly  in  a  proposed  bill. 

2)  Whether  the  rulemaking  unconstitutionally  or  unlawfully  discriminates  against  any 
citizens  of  the  state. 
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3)     Whether  the  rulemaking  unconstitutionally  or  unlawfully  inhibits  the  free  exercise 
of  the  rights  of  citizens  of  the  state. 

b)  Is  the  rulemaking  a  serious  threat  to  the  public  safety?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  could  result  in  a  significant  decrease  in  the  protection  pro- 
vided against  threats  to  the  safety  of  the  citizens  of  the  state. 

2)  Whether  the  rulemaking  could  result  in  a  significant  increase  in  the  threat  of  physical 
harm  to  the  citizens  of  the  state. 

c)  Is  the  rulemaking  a  serious  threat  to  public  welfare?  In  considering  this  questions,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  imposes  significant  unreasonable  or  unnecessary  economic 
costs  on  citizens  of  the  state. 

2)  Whether  the  rulemaking  would  adversely  affect  the  health  or  well-being  of  the  citizens 
of  the  state. 

3)  Whether  the-  rulemaking  would  significantly  and  adversely  affect  the  quality  of  life 
of  the  citzens  of  the  state. 

(Source:    Added  at 5 I1L  Reg;  page  5164,  effective  May  15, 1981) 

Section  220.1000     Objection;  Filing  Prohibition;  Notice  of  No  Objection 

a)  If  the-  Committee  finds  that  the  proposed  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Section  220.900,  the  Committee  will  object  to  the  -proposed  rulemaking. 

b)  If  the  Committee  finds  that  the  proposed  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Section  220.900  and  also  finds  that  the  rulemaking  meets  one  or  more  of  the 
criteria,  in  Section  220.950,  the  Committee  will  prohibit  the  filing  of  the  proposed  rulemaking. 
The  prohibition  will  be  limited  to  the  portion,  of  the  proposed  ruiemkaing  which  does  not 
meet  the  criteria.  This  action  may  be  taken  only  by  the  affirmative  vote  of  ten  members 
of  the  Committee. 

c)  If  the  committee  does  not  make  such  finding,  the  Committee  may  notify  the  agency  in  writing 
that  no  objection  imU.  be  issued.  Such  a  notice  will  be  mailed  to  the  agency  in  the  first  two 
working  days  after  the  day  of  the  Committee  hearing  on  the  proposed  rulemaking.  Such 
notification  will  be  made  unless  either: 

1)  The  second  notice  period  has  expired. 

2)  The  Committee  finds,  at  the  time  of  the  hearing,  that  additional  information  is  neces- 
sary in  order  to  fully  review  the  rulemaking. 

d)  Upon  receiving  such  notice  that  no  objection  will  be  issued,  the  agency  may  proceed  to  adopt 
the  proposed  rulemaking. 

303 


AUGUST  1.  1982  1    ILLINOIS  ADMINISTRATIVE  CODE CHAPTER  n.  j  220.1000 

e)     A  notice  of  no  objection  which  is  issued  by  the  Committee  should  not  be  taken  as  implying 

approval  in  any  way  of  the  content  of  the  rulemaking. 
(Source:    Amended  at  5  I1L  Reg.  page  5164,  effective  May  15, 1981) 

Section  220.1100     Certification  of  Objection;  Statement  of  Specific  Objections 

a)  If  the  Committee  objects  to  a  proposed  rulemaking,  it  shall  certify  the  fact  of  the  objection 
to  the  agency.  Such  certification  will  be  made  in  the  first  five  working  days  after  the  day 
of  the  hearing.  The  form  which  is  used  for  this  purpose  is  shown  in  Illustration  B.  The 
certijication  shall  include  a  statement  of  the  specific  objections  of  the  Committee  to  the  pro- 
posed rulemaking. 

b)  Each  statement  of  specific  objections  shall  also  be  submitted  to  the  Rules  Division  to  be 
published  in  the  Register. 

Section  220.1200    Response  to  Objection!  Deadline,  Format 

The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  30  days  after 
it  receives  the  statement  of  specific  objections.  The  agency  response  should  address  each  of  the  specific 
objections  which  are-  stated  by  the  Committee.  The  response  should  be  concise,  but  complete,  and 
should  clearly  state  the  nature  of  the  response  and  the  rationale  for  the  response.  The  response  should 
be'  made  on  the  form  shown  in  Illustration  C. 

Section  220.1300    Response  to  Objection;  Manner 

The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

a)  Modify  the  proposed  rulemaking  to  meet  all  of  the  specific  objections  stated  by  the  Committee. 
The  complete  text  of  the  rules  including  all  of  the  changes  should  be  included  in  the  response. 

b)  Withdraw  the  proposed  rulemaking.  The  agency  shouid  state  the  specific  objections  of  the 
Committee  or  other  reasons  which  are  the  basis  of  the  withdrawal. 

c)  Refuse  to  modify  or  withdraw  the  proposed  rulemaking.  The  agency  should  present  in  its 
response  its  reasons  for  refusing  to  modify  or  withdraw  the  proposed  rulemaking. 

Section  220.1350     Certification  of  Filing  Prohibition;  Statement  of  Specific  Objections 

a)  If  the  Committee  prohibits  the  filing  of  a  proposed  rulemaking,  it  shall  certify  the  prohibition 
to  the  agency  and  the  Secretary  of  State  Such  certification  will  be  made  in  the  first  five 
working  days  after  the  day  of  the  hearing.  The  form  used  tor  this  purpose  is  shown  in 
Illustration  D.  The  certification  shall  indicate  the  specific  affected  portion  of  the  rulemaking 
and  shall  include  a  statement  of  the  specific  objections  of  the  Committee  to  the  proposed 
rulemaking. 

b)  A  notice  of  filing  prohibition  which  includes  the  statement  of  specific  objections  shall  be 
submitted  to  the  Rules  Division  to  be  published  in  the  Illinois  Register. 
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c)  The  proposed  rulemaking  may  not  be  filed  with  the  Rules  Division  for  ac  least  180  days 
after  the  certification  is  received  by  the  Secretary  of  State.  The  agency  is  prohibited  from 
enforcing  or  invoking  the  rulemaking. 

d)  The  Committee  shall  introduce  a  joint  resolution  in  either  house  of  the  General  Assembly 
to  continue  the  prohibition.  The  action  will  be  taken  as  soon  as  practicable  after  the  certifi- 
cation of  prohibition. 

e)  Passage  of  the  joint  resolution  by  the  General  Assembly  within  the  180  day  period  shall 
have  the  effect  of  permanently  prohibiting  the  agency  from  filing  the  proposed  rulemaking. 

(Source:    Added  at  5  111.  Reg.  page  5164,  effective  May  15, 1981) 

Section  220.1400    Review  of  Response  to  Objection 

The  Committee  will  review  each  of  the  responses  to  its  objections  which  are  made  by  agencies.  If 
an  agency  modifies  a  proposed  rulemaking  to  meet  the  specific  objections  of  the  Committee,  the 
Committee  will  examine  each  of  the  specific  changes  made  to  meet  the  objections.  If  the  Committee 
Jind3  that  the  changes  do  not  remedy  the  objections,  it  wiU  so  notify  the  agency.  It  will  also  submit 
a  cow  of  such  a  notice  to  the  Rides  Division  to  be  published  in  the  Register.  The  notice  will  include 
a  statement  of  the  reasons  the  Committee  found  that  the  changes  do  not  remedy  the  objections. 

Section  220.1500    Failure  to  Respond 

If  the  Committee  does  not  receive  a  response  to  an  objection  from  the  agency  within  90  days  after 
the  receipt  of  the  objection  by  the  agency,  the  rulemaking  will  be  withdrawn  by  operation  of  law. 
Following  the  end  of  the  90  days,  the  Director-  will  send  a  notice  of  the  fact  of  the  withdrawal  to 
the  Rules  Division.  The  notice  will  state  that  (1)  the  agency  has  failed  to  respond  within  the  90 
days,  and  (2)  the  rulemaking  has  been  withdrawn  by  operation  of  law.  The  date  on  which  the 
rulemaking  will  be  withdrawn  is  the  day  after  the  last  day  of  the  90  day  period.  The  agency  may 
not  adopt  a  rulemaking  which  has  been  withdrawn. 

Section  220.1 600    Limit  of  Substantive  Clianges 

After  the  start  of  the  second  notice  period,  no  substantive  change  may  be  made  to  a  proposed  rule 
unless  it  is  made  in  response  to  an  objection  or  suggestion  of  the  Committee.  The  Committee  will 
review  the  text  of  adopted  rules  to  insure  that  substantive  changes  have  not  been  made  in  -violation 
of  this  provision  of  the  Act 

Section  220.1700    Recommend  Legislation 

The  Committee  may  draft  legislation  as  a  result  of  its  review  of  proposed  rulemaking.  The  purpose 
of  such,  legislation  will  be  to  provide  authority,  for  the  rulemaking,  to  resolve  conflicts  between  the 
rules  and  statutes,  to  clarify  the  intent  of  acts  which  require  the  rulemaking,  or  to  deal  with  other 
issues  which  are  discovered  in  its  review.  Such  legislation  will  be  approved  by  a  majority  vote.  It 
will  then  be  introduced  in  either  house  of  the  General  Assembly. 
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TITLE  1:    GENERAL  PROVISIONS 
CHAPTER  IL    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  230 
REVIEW  OF  EMERGENCY  RULEMAKING 

Section 

230.100  Basic  Policy 

230.200  Definition 

230.300  Staff  Review 

230.400  Primary  Criteria  for  Review 

230.500  Secondary  Criteria  for  Review 

230.550  Suspension  Criteria 

230.600  Objection;  Suspension 

230.700  Certification  of  Objection;  Statement  of  Specific  Objections 

230.800  Response  to  Objection;  Deadline,  Format 

230.900  Response  to  Objection;  Manner 

230.1000  Failure  to  Respond 

230.1100  Certification  of  Suspension;  Statement  of  Specific  Objections 

AUTHORITY:  Authorized  by  Section  T.09  and  implementing  Sections  5.02  and  7.07  of  the  Illinois 
Administrative  Procedure  Act  (ILL  Rev.  Stat.  1979,  eh.  127,  par.  1005.02, 1007.07, 1007.09). 

SOURCE;  3  111.  Reg.  no.  49,  page  230,  effective  December  10,  1979;  amended  and  codified  at  4  111. 
Reg.  no.  49,  page  166,  effective  December  1,  1980;  added  and  amended  at  5  111.  Reg.  page  5164,  effective 
May  15, 1981. 
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Section  230.100    Basic  Policy 

a)  'The  fact  that  situations  occur  in  which  agencies  must  take  prompt  action  to  adopt  rules 

is  recognized  by  the  Committee  and  the  Act.  In  some  of  these  instances,  emergency  rules 
must  be  adopted  under  the  process  provided  for  this  purpose  by  Section  5.02  of  the  Act. 
However,  the  Committee  believes  chat  public  notice  and  comment  is  an  essential  part  of 
the  rulemaking  process,  which  should  only  be  by-passed  for  very  serious  reasons.  The  use 
of  the  emergency  process  must  be  limited.  The  process  should  only  be  used  in  a  situation 
which  reasonably  constitutes  a  threat  to  the  public  interest,  safety  or  welfare,  and  requires 
the  adoption  of  rules  upon  fewer  days'  notice  than  is  required  by  Section  5.01  of  the  Act. 

b)  The  Committee  is  empowered  by  Section  7.07  of  the  Act  to  examine  any  rule.  The  Committee 
will  review  each  rule  adopted  through  the  use  of  emergency  rulemaking  under  this  power. 
The  purpose  of  this  review  is  to  insure  that  the  use  of  the  process  is  limited  to  only  those 
situations  which  meet  the  requirements  of  Section  5.02.  of  the  Act.  The  criteria  which  are 
used  in  this  review  are  stated  in  Sections  230.400,  and  230.500  and  230.550  of  this  part. 

(Source  Note:  Added  at  5 I1L  Reg.  page  5164,  effective  May  15, 1981.) 

Section  230.200    Definition 

As  used  in  this  part,  ''emergency  rulemaking"  means  both  the  process  of  adopting  a  rule  as  provided 
in  Section  5.02  of  the  Act  and  the  rule  which  is  adopted  by  that  process. 

Section  230.300    Staff  Review 

The  Committee  staff  will  review  each  emergency  rulemaking,  including  both  the  notice  and  the  text 
of  the  rulemaking.  This  review  will  be  based  on  the  criteria  in  Sections  230.400,  and  230.500  and 
230.550  of  this  part.  The  Committee  staff  may  raise  questions  or  problems  as  a  result  of  its  review 
and  will  discuss  these  questions  or  problems  with  the  agency.  The  staff  will  report  the  results  of 
its  review  to  the  Committee  and  may  develop  a  recommendation  for  action  by  the  Committee.  Such 
3taff  recommendations  shall  be  advisory  only  and  shall  not  limit  the  Committee's  power  to  take  some 
other  action.  In  order  to  encourage  full  and  open  discussion  of  emergency  rulemaking,  the  staff  will 
try  r.o  insure  that  the  agency  is  aware  of  the  substance  of  such  recommendations  prior  to  the  hearing. 
(Source  Note:  Added  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 

Section  230.400    Primary  Criteria  for  Review 

The  Committee  will  first  consider  these  criteria  in  its  review  of  emergency  rulemaking: 

a)  Does  the  agency's  statement  of  the  need  for  the  emergency  rulemaking  show  that  it  complies 
with  Section  5.02  of  the  Act?  The  statement  must  show  that  a  situation  exists  which  reason- 
ably constitutes  a  threat  to  the  public  interest,  safety  or  welfare  and  which  requires  the 
adoption  of  the  rule  upon  fewer  days '  notice  than  is  required  by  Section  5.01  of  the  Act. 

307 


AUGUST  1.  1982 , 1     ILLINOIS  ADMINISTRATIVE  CODE CHAPTER  II.  \  230.400 

b)  Has  the  agency  given  an  adequate  reason  for  not  complying  with  the  notice  and  hearing 
requirements  of  the  Act? 

c)  Is  the  rulemaking  limited  to  what  is  required  by  the  emergency?  It  should  contain  no  provi- 
sions which  are  not  required  to  meet  the  emergency. 

d)  Did  the  agency  take  actions  to  make  the  emergency  -rulemaking  known  to  the  -persons  who 
may  be  affected  by  it? 

e)  Has  the  agency  adopted  the  same  rules,  or  rules  which  have  substantially  the  same  purpose 
and  effect,  through  the  use  of  the  emergency  process  in  the  past  24  months? 

Section  230.500    Secondary  Criteria  for  Review 

If  the  rulemaking  is  found  to  meet  the  criteria  in  Section  230.400,  the  Committee  will  then  consider 
these  criteria  in  its  review  of  each  emergency  rulemaking: 

a)  Substantive 

1)  Is  there  legal  authority  for  each  part  of  the  rulemaking? 

2)  Does  each  part  of  the  rulemaking  comply  with  the  statutory  authority  and  legislative 
intent  on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 

3)  Does  each  part  of  the  rulemaking  comply  with  state  and  federal  constitutions,  state 
and  federal  law,  and  case  law? 

4)  Does  it  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rulemaking? 

b)  Propriety 

1)  Is  there  an  adequate  justification  and  rationale  for  the  rulemaking  and  for  any  regula- 
tion of  the  public  embodied  in  the  roles? 

2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  effects  of  the 
rulemaking  as  well  as  less  costly  alternatives  ? 

3)  Is  the  language  of  the  rules  simple'  and  clear,  so  that  the  rules  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 

4)  Are  the  rules  free  of  serious  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  rules  ? 

c)  Procedural 

1)  Does  it  comply  with  the  requirements  of  the  Rules  Division  (see  1  111.  Adm.  Code  160)? 

2)  Does  it  comply  with  any  additional  requirements  which  have  been  imposed  on  the 
agency  by  state  or  federal  law? 

3)  Does  it  comply  with  the  agency's  own  rules  for  its  rulemaking  process  ? 

Section  230-550     Suspension  Criteria 

If  the  Committee  finds  that  the  emergency  rulemaking  does  not  meet  one  or  more  of  the  criteria 
in  Sections  230.400  and  230.500,  the  Committee  will  then  consider  the  following  criteria: 
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a)  Is  the  rulemaking  a  seriates  threat  to  the  public  interest?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  contains  significant  policies  which  have  been  rejected  by  the 
General  Assembly  in  a  proposed  bill. 

2)  Whether  the  rulemaking  unconsitutionally  or  unlawfully  discriminates  against  any 
citizens  of  the  state. 

3)  Whether  the  rulemaking  unconstitutionally  or  unlawfully  inhibits  the  free  exercise 
of  the  rights  of  citizens  of  the  state. 

b)  Is  the  rulemaking  a  serious  threat  to  the  public  safety?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  could  result  in  a  significant  decrease  in  the  protection  pro- 
vided against  threats  to  the  safety  of  the  citizens  of  the  state. 

2)  Whether  the  rulemaking  could  result  in  a  significant  increase  in  the  threat  of  physical 
harm  to  the  citizens  of  the  state. 

c)  Is  the  rulemaking  a  serious  threat  to  the  public  welfare?  In  considering  this  questions,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  imposes-  significant  unreasonable  or  unnecessary  economic 
costs  on  citizens  of  the  state. 

2)  Whether  the  rulemaking  would  adversely  affect  the  health  or  well-being  of  the  citizens 
of  the  state. 

3)  Whether  the  rulemaking  would  significantly  and  adversely  affect  the  quality  of  life 
of  the  citizens  of  the  state. 

(Source  Note:  Added  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 

Section  230.600    Objection;  Suspension 

a)  If  the  Committee  finds  that  the  emergency  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Sections  230.400  and  230.500,  it  imll  object  to  the  rules.  The  fact  that  the  Committee 
does  not  object  to  a  rulemaking  should  not  be  taken  as  implying  approval  in  any  way  of 
the  content  of  the  rulemaking. 

b)  If  the  Committee  finds  chat  the  emergency  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Sections  230.400  and  230.500  and  also  finds  that  the  rulemaking  meets  one  or 
more  of  the  criteria  in  Section  230.600,  the  Committee  will  suspend  the  emergency  rules. 
The  suspension  will  be  limited  to  the  portion  of  the  emergency  rules  which  does  not  meet 
the  criteria.  This  action  may  be  taken  only  by  the  ajjirmative  vote  of  ten  members  of  the 
Committee. 

(Source  Note:  Amended  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 
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Section  230.700     Certification  of  Objection;  Statement  of  Specific  Objections 

a)  If  the  Committee  objects  to  an  emergency  rulemaking,  it  shall  certify  the  fact  of  the  objection 
to  the  agency.  Such  certification  will  be  made  in  the  first  five  working  days  after  the  day 
of  the  hearing.  The  form  which  is  used  for  this  purpose  is  shown  in  Illustration  E.  The 
certijication  shall  include  a  statement  of  the  specific  objections  of  the  Committee  to  the  mles. 

b)  Each,  statement  of  specific  objections  shall  also  be  submitted  to  the  Rules  Division  to  be 
published  in  the  Register. 

Section  230*300    Response  to  Objection!  Deadline,  Format 

The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  ^joithin  90  days  after 
it  receives  the  statement  of  specific  objections.  The  agency  response  should  address  each  of  the  specific 
objections  which  are  stated  by  the  Committee.  The  response  should  be  concise,  but  complete,  and 
should  clearly  state  the  nature  of  the  response  and  the  rationale  for  the  response.  The  response  should 
be  made  in  the  manner  shown  in  Illustration  G. 

Section  230.900    Response  to  Objection:  Manner 

The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

a)  Modify  the  emergency  rulemaking  to  meet  ail  of  the  specific  objections  stated  by  the  Commit- 
tee. The  complete  text  of  the  rules  including  ail  of  the  changes  should  be  included  in  the 
response.  These  changes  may  be  made  by  submitting  a  notice  with  the  changes  to  the  Rules 
Division  to  be  published  in  the  Register.  Modifying  emergency  rules  by  publishing  such 
a  notice  will  not  be  deemed  to  be  a  new  rulemaking.  It  will  not  extend  the  150  day  effective 
period  of  the  rules,  nor  will  it  be  deemed  to  violate  the  provision  of  the  Act  which  prohibits 
adoption  of  the  same  emergency  rules  twice. 

b)  Repeal  the  emergency  rulemaking.  This  may  be  done  by  submitting  a  notice  to  the  Rules 
Division  as  provided  in  Section  160.1350  of  the  Rules  on  Rules  (1  111.  Adm.  Code  160.1350). 
The  agency  should,  state  the  specific  objections  of  the  Committee  or  other  reasons  which 
are  the  basis  of  the  repeal. 

c)  Refuse  to  modify  or  repeal  the  emergency  rulemaking.  The  agency  should  present  in  its 
response  its  reasons  for  refusing  to  modify  or  repeal  the  emergency  rulemaking. 

Section  230.1000     Failure  to  Respond 

Failure  of  an  agency  to  respond  to  an  objection  to  an  emergency  rule  wthin  90  days  of  the  receipt 
of  the  objection  shall  be  deemed  to  be  a  refusal  to  modify  or  repeal  the  rule. 

Section 230. 11 00     Certification  of  Suspension;  Statement  of  Specific  Objections 

a)  If  the  Committee  suspends  an  emergency  rulemaking,  it  shall  certify  the  ncspension  to  the 
agen,cy  and  the  Secretary;  of  State.  Such  certification  will  be  made  in  the  first  five  working 
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days  after  the  day  of  the  hearing.  The  form  used  for  this  purpose  is  shown  in  Illustration 
F.  The  certification  shall  indicate  the  specific  affected  portion  of  the  rulemaking  and  shall 
include  a  statement  of  the  specific  objections  of  the  Committee  to  the  emergency  rules. 

b)  A  notice  of  suspension  which  includes  the  statement  of  specific  objections  shall  be  submitted 
to  the  Rules  Division  to  be  published  in  the  Illinois  Register. 

c)  The  effectiveness  of  the  emergency  rules  will  be  immediately  suspended  on  receipt  of  the 
certification  by  the  Secretary  of  State.  Such  suspension  will  be  indicated  on  the  face  of 
the  rules  by  the  Rules  Division.  The  suspension  shall  last  at  least  180  days  after  the  certifi- 
cation is  received  by  the  Secretary  of  State.  The  agency  is  prohibited  from  enforcing  or 
invoking  the  suspended  rules. 

d)  The  Committee  shall  introduce  a  joint  resolution  in  either  house  of  the  General  Assembly 
to  continue  the  suspension.  This  action  will  be  taken  as  soon  as  practicable  after  the  certifi- 
cation of  suspension. 

e)  Passage  of  the  joint  resolution  by  the  General  Assembly  within  the  180  day  period  shall 
have  the  effect  of  repealing  the  emergency  rules.  The  Rules  Division  will  immediately  remove 
such  rules  from  the  collection  of  effective  rules  on  passage  of  such  a  joint  resolution. 

(Source  Note:  Added  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 
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TITLE  1:    GENERAL  PROVISIONS 
CHAPTER  II:    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  240 
REVIEW  OF  PEREMPTORY  RULEMAKING 

Section 

240.100         Basic  Policy 
240.200        Definitions 
240.300        Submission;  Staff  Review 
240.400         Staff  Report 
240.500         Primary  Criteria  for  Review 
240.600         Secondary  Criteria  for  Review 
240.650         Suspension  Criteria 
240.700        Objection;  Suspension 

240.800        Certification  of  Objection;  Statement  of  Specific  Objections 
240.900        Response  to  Objection:  Format 
240.1000       Response  to  Objection:  Manner 
240.1100       Rulemaking  in  Response  to  Objection 
240.1200       Failure  to  Respond 

240.1300       Certification  of  Suspension;  Statement  of  Specific  Objections 

ILLUSTRATION  A     Agency  Analysis  of  Economic  and  Budgetary  Effects  of  Proposed  Rulemaking 
ILLUSTRATION  B     Certification  of  Objections  to  Proposed  Rulemaking 
ILLUSTRATION  C     Agency  Response-  to  Joint  Committee  Objection  to  Proposed  Rulemaking 
ILLUSTRATION  D     Certification  of  Filing  Prohibition  of  Proposed  Rulemaking 
ILLUSTRATION  E     Certification  of  Objection  to  Emergency  or  Peremptory  Rules 
ILLUSTRATION  F     Certification  of  Suspension  of  Emergency  or  Peremptory  Rules 
ILLUSTRATION  G     Agency  Response  to  Joint  Committee  Objection  to  Emergency  or  Peremptory 
Rules 

AUTHORITY:  Authorized  by  Section  7.09  and  implementing  Sections  5.02,  7.04  and  7.0T  of  the 
Administrative  Procedure  Act  (111.  Rev.  Stat.  1979,  ch.  127,  par.  1005.02, 1007.04, 1007.07, 1007.09). 

SOURCE:  3  ILL  Reg.  no.  49,  page-  230,  effective  December  10,  1979;  amended  and  codified  at  4  111. 
Reg.  no.  49,  page  166,  effective  December  1,  1980;  added  and  amended  at  5  ILL  Reg.  page  5164.  effective 
May  15, 1981. 
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Section  240.100    Basic  Policy 

a)  The  fact  that  situations  occur  in  which  agencies  are  required  by  a  federal  law,  federal  rules 
and  regulations,  or  a  court  order  to  take  prompt  action  to  adopt  rules  is  recognized  by 
the  Committee  and  the  Act.  In  some  of  these  instances,  peremptory  rules  must  be  adopted 
under  the  process  provided  for  this  purpose  by  Section  5.03  of  the  Act.  However,  the  Commit- 
tee believes  that  public  notice  and  comment  is  an  essential  part  of  the  rulemaking  process, 
which,  shouid  only  be  by-passed  for  very  serious  reasons.  The  use  of  the  peremptory  process 
must  be  limited.  The  process  should  only  be  used  in  a  situation  which  precludes  the  agency's 
compliance  with  the  general  rulemaking  requirements  of  the  Act. 

b)  The  Committee  is  empowered  by  Section  7.07  of  the  Act  to  examine  any  rule.  The  Committee 
will  review  each  rule  adopted  through  the  use  of  peremptory  rulemaking  under  this  power. 
The  purpose-  of  this  review  is  to  insure  that  use  of  the  process  is  limited  to  only  those 
situations  which  meet  the  requirements  of  Section-  5.03  of  the  Act.  The  criteria  which  are 
used  in  this  review  are  stated  in  Sections  240.500,  and  240.600  and  240.650  of  this  part. 

(Source  Note:  Amended  at  5  I1L  Reg.  page  5164,  effective  May  15, 1981.) 

Section  240.200    Definitions 

.la  used  in  this  parr 

'Conditions  which  preclude  compliance  with  the  general  rulemaking  requirements  imposed  by  Section 
5.01  of  the  Act'r  includes  only  those  conditions  which  make  it  impossible  to  comply  with  the  notice 
or  hearing  requirements  of  the  Act.  A  federal  law,  federal  rule  or  regulation,  or  court  order  which 
merely  makes  it  more  difficult  to  comply  or  which  prescribes  the  content  of  such  rulemaking  does 
not  make  it  impossible  to  comply. 

"Federal  rules  and  regulations"  means  those  rules  which  are  or  will  be  published  in  the  Code  of 
Federal  Regulations. 

'Peremptory  rulemaking"  means  both  the  process  of  adopting  a  rule  as  provided  in  Section  5.03  of 
the  Act  and  the  ruie  which  is  adopted  by  that  process. 

Section  240.300    Submission;  Staff  Review 

On  the  same  day  that  a  notice  of  peremptory  rulemaking'  is  filed  with  the  Rules  Division,  the  agency 
shall  submit  to  the  Committee  a  copy  of  the  court  order  or  specific  citation  of  the  federal  law  or 
federal  rules  or  regulations  which  require  the  rulemaking.  The  staff  will  review  the  peremptory 
rulemaking,  including  the  notice  and  the  text.  This  staff  review  will  be  based  on  the  criteria  in  Sections 
240.500,  and  240.600  and  240.650.  The  staff  may  raise  questions  or  problems  as  a  result  of  its  review 
of  the  rulemaking,  and  will  discuss  these  questions  or  problems  with  the  agency. 
(Source  Note:  Amended  at  5  111.  Reg.  page  5164,  effective  May  15, 1981.) 
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Section  240.400     Staff  Report 

The  staff  will  report  the  results  of  its  review  to  the  Committee  and  may  develop  a  recommendation 
for  action  by  the  Committee.  Such  3taff  recommendations  shall  be  advisory  only  and  shall  not  limit 
the  Committee's  power  to  take  some  other  action.  In  order  to  encourage  full  and  open  discussion, 
the  stacf  will  try  to  insure  that  the  agency  is  aware  of  the  substance  of  the  recommendations. 

Section  240.300    Primary  Criteria  for  Review 

The  Committee  will  first  consider  these  criteria  in  its  review  of  peremptory  rulemaking: 

a)  Was   the  agency  precluded  from  complying  with  the  general  rulemaking  requirements 
imposed  by  Section  5.01  of  the  Act,  as  that  phrase  is  defined  in  Section  240.300  of  this  part? 

b)  Was  the  agency  required  to  adopt  rules  as  a  direct  result  of  federal  law,  federal  rules  and 
regulations,  or  court  order? 

c)  Is  the  rulemaking,  limited  to  what  is  required  by  the  federal  law,  federal  rules  and  regula- 
tions, or  court  order?  It  should  contain  no  provisions  which  are  not  required. 

d)  Has  the  agency  given  an  adequate  reason  for  not  complying  with  the  notice  and  hearing 
requirements  of  the  Act? 

e)  Did  the  agency  file  the-  notice  within  30  days  after  the  change  in  the  rules  was  required 
as  required  by  the  Act? 

Section  240.600     Secondary  Criteria  for  Review 

If  the  rulemaking  is  found  to  meet  the  criteria  in  Section  240.500,  the  Committee  will  then  consider 
these  criteria  in  its  review  of  each  peremptory  rulemaking: 

a)  Substantive 

1}     Is  there  legal  authority  for  each  part  of  the  rulemaking? 

2)  Does  each  part  of  the  rulemaking  comply  with  the  statutory  authority  and  legislative 
intent  on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 

3)  Does  each  part  of  the  rulemaking  comply  with  state  and  federal  constitutions,  state 
and  federal  law,  and  case  law? 

4)  Does  it  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rulemaking? 

b)  Propriety 

1)  Is  there  an  adequate- justification  and  rationale  for  the  rulemaking  and  for  any  regula- 
tion of  the  public  embodied  in  the  rules? 

2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  eifects  of  the 
rulemaking  as  well  as  less  costly  alternatives? 

3)  Is  the  language  of  the  rules  simple  and  clear,  so  that  the  rales  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 
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4)     Are  the  rules  free  of  serious  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  ruies? 
c)     Procedural 

1)  Does  it  comply  with  the  requirements  of  the  Rules  Division  (see  1  111.  Adm.  Code  160)? 

2)  Does  it  comply  with  any  additional  requirements  which  have  been  imposed  on  the 
agency  by  state  or  federal  law? 

3)  Does  it  comply  with  the  agency's  own  rules  for  its  rulemaking  process ? 

Section  240.650    Suspension  Criteria 

If  the  Committee  finds  that  the  peremptory  rulemaking  does  not  meet  one  or  more  of  the  criteria 

in  Sections  240.500  and  240.600,  the  Committee  will  then  consider  the  following  criteria: 

a)  Is  the  rulemaking  a  serious  threat  to  the  public  interest?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  contains  significant  policies  which  have  been  rejected  by  the 
General  Assembly  in  a  proposed  bill. 

2)  Whether  the  rulemaking  unconstitutionally  or  unlawfully  discriminates  against  any 
citizens  of  the  state; 

3)  Whether  the  rulemaking  unconstitutionally  or  unlawfully  inhibits  the  free  exercise 
of  the  rights  of  citizens  of  the  state. 

b)  Is  the-  rulemaking  a  serious  threat  to  the  public  safety?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking  could  result  in  a  significant  decrease  in  the  protection  pro- 
vided against  threats  to  the  safety  of  the  citizens  of  the  state. 

2)  Whether  the  rulemaking:  could  result  in  a  significant  increase  in  the  threat  of  physical 
harm  to  the  citizens  of  the  state. 

c)  Is  the-  rulemaking  a  serious  threat  to  the  public  welfare?  In  considering  this  question,  the 
Committee  will  examine: 

1)  Whether  the  rulemaking:  imposes  significant  unreasonable  or  unnecessary  economic 
costs  on  citizens  of  the  state. 

2)  Whether  the  rulemaking,  would  adversely  affect  the  health  or  well-being  of  the  citizens 
of  the  state. 

3)  Whether  the  rulemaking  would  significantly  and  adversely  affect  the  quality  of  life 
of  the  citizens  of  the  state. 

(Source  Note:  Added  at  5  HI.  Reg.  page  5164,  effective  May  15*  1981.) 

Section  240.700    Objection;  Suspension 

a)     If  the  Committee  finds  that  the  peremptory  rulemaking  does  not  meet  one  or  more  of  the 
criteria  in  Sections  240.500  and  240.600,  it  will  object  to  the  peremptory  rules.  The  fact 
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that  the  Committee  does  not  object  to  a  rulemaking  should  not  be  taken  as  implying  in 

any  way  approval  of  the  content  of  the  rulemaking, 
b)     If  the  Committee  finds  that  the  peremptory  rulemaking  does  not  meet  one  or  more  of  the 

criteria  in  Sections  240.500  and  240.600  and  also  finds  that  the  rulemaking  meets  one  or 

more  of  the  criteria  in  Section  240.650,  the  Committee  will  suspend  the  peremptory  rules. 

The  suspension  will  be  limited  to  the  portion  of  the  peremptory  rules  which  does  not  meet 

the  criteria.  This  action  may  be  taken  only  by  the  affirmative  vote  of  ten  members  of  the 

Committee. 
(Source  Note:  Amended  at  5  ILL  Reg.  page  5164,  effective  May  15, 1981.) 

Section  240.300     Certification  of  Objection;  Statement  of  Specific  Objections 

a)  If  the  Committee  objects  to  a  peremptory  rulemaking,  it  shall  certify  the  fact  of  the  objection 
to  the  agency.  Such  certification  will  be  made  in  the  first  five  working  days  after  the  day 
of  the  hearing.  The  form  which  is  used  for  this  purpose  is  shown  in  Illustration  E.  The 
certification  shall  include  a  statement  of  the  specific  objections  of  the  Committee  to  the  rules. 

b)'  Each  statement  of  specific  objections  shall  also  be  submitted  to  the  Rules  Division  to  be 
published  in  the  Register. 

Section  240.900     Response  to  Objection:  Format 

The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90  days  after 
it  receives  the  statement  of  specific  objections.  The  agency  response  shall  address  each  of  the  specific 
objections  which  are  stated  by  the  Committee.  The  response  should  be  concise,  but  complete,  and 
should  clearly  state  the  nature  of  the  response  and  the  rationale  for  the  response.  The  response  should 
be  made  in  the  manner  shown  in  Illustration  G. 

Section  240.1000     Response  to  Objection:  Manner 

The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

a)  Amend  the  peremptory  rules  to  meet  all  of  the  specific  objections  stated  by  the  Joint  Commit- 
tee. 

b)  Repeal  the  peremptory  njies.  The  agency  should  state  the  specific  objection  of  the  Committee 
or  other  reasons  which  are  the  basis  of  the  repeal. 

c)  Refusal  to  amend  <yr  repeal  the  peremptory  rules.  The  agency  should  present  in  its  response 
its  reasons  for  refusing  to  amend  or  repeal  the  rales. 

Section  240.1100     Rulemaking  in  Response  to  Objection 

If  an  agency  elects  to  amend  or  repeal  a  rule  in  response  to  an  objection,  it  should  begin  r>xiem,aicing 
for  that  purpose  by  giving  notice  as  required  by  Section  5.01  of  the  Act  The  Committee  will  give 
priority  to  rulemaking  which  was  begun  to  meet  an  objection  in  setting  its  agenda.  The  agency  should 
complete  nxlemaking  vnthm  180  days  after  giving  notice  in  the  Register. 
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Section  240.1200    Failure  to  Respond 

Failure  of  an  agency  to  respond  to  an  objection  by  the  Committee  to  a  peremptory  rule  within  30 
days  of  the  receipt  of  the  objection  shall  be  deemed  to  be  a  refusal  to  amend  or  repeal  the  rule. 

Section  240.1300     Certification  of  Suspension;  Statement  of  Specific  Objections 

a)  If  the  Committee  suspends  a  peremptory  rulemaking,  it  shall  certify  the  suspension  to  the 
agency  and  the  Secretary  of  State,  Sack,  certification  mil  be  made  in  the  first  five  working 
days  after  the  day  of  the  hearing.  The  form  used  for  this  purpose  is  shown  in  Illustration 
P.  The  certification  shall  indicate  the  specific  affected  portion  of  the  rulemaking  and  shall 
include  a  statement  of  the  specific  objections  of  the  Committee  to  the  peremptory  rules. 

b)  A  notice  of  suspension  which  includes  the  statement  of  specific  objections  shall  be  submitted 
to  the  Rules  Division  to  be  published  in  the  Illinois  Register. 

c)  The  effectiveness  of  the  peremptory  rules  will  be-  immediately  suspended  on  receipt  of  the 
certification  by  the  Secretary  of  State.  Such  suspension  will  be  indicated  on  the  face  of 
the  rules  by  the  Rules  Division.  The  suspension  shall  last  at  least  180  days  after  the  certifi- 
cation, is  received  by  the  Secretary  of  State.  The  agency  is  prohibited  from  enforcing  or 
invoking  the  suspended  rules, 

d)  The  Committee  shall  introduce  a  joint  resolution  in  either  house  of  the  General  Assembly 
to  continue  the  suspension.  This  action  will  be  taken  as  soon  as  practicable  after  the  certifi- 
cation of  suspension. 

e)  Passage  of  the  joint  resolution  by  the  General  Assembly  within  the  180  day  period  shall 
have  the  effect  of  repealing  the  peremptory  rules.  The  Rules  Division  will  immediately 
remove  such  rules  from  the  collection  of  effective  rules  on  passage  of  such  a  joint  resolution. 

(Source  Note:    Amended  at  5  ILL  Reg.  page  5164,  effective  May  15, 1981) 
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CHAPTER  II.  j  240 


Section  240JLLUSTRATION  A    Agency  Analysis  of  Economic  and  Budgetary  Effects  of  Pro- 
posed Rulemaking 


Agency: 


Proposed  Rulemaking: 


1.    Direct  economic  effect  on  the  persons  who  will  be  regulated  by  the  rule. 
Discussion 


Specific  Estimated  Effect 


2.    Effect  on  the  agency's  budget. 
Discussion 


Specific  Estimated  Effect 


3.    Effect  on  the  budgets  of  other  state  agencies. 
Discussion 


Specific  Estimated  Effect 
5 

4.  Effect  on  State  revenue. 

Discussion 

Specific  Estimated  Effect 
S 

5.  Other  considerations  relevant  to  the  economic  and  budgetary  effects  of  the  proposed  rulemaking. 

Discussion 


Signature  of  Agency  Official 


I  See  Sections  220.300,  220.400  and  220.500) 
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Section  240.ILLUSTHATION  B    Certification  of  Objection  to  Proposed  Rulemaking 

County  of  Sangamon  ) 

) 

State  of  Illinois  ) 

The  Joint  Committee  on  Administrative  Rules  hereby  certifies  that  pursuant  to  Section  7.04  and  7.06 
of  the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative 
Rules,  at  its  meeting  on  (Date),  objected  to  (Title  of  Rulemaking),  proposed  by 
(Name  of  Agency). 

A  statement  of  the  Joint  Committee's  specific  objections  accompanies  this  certification. 

Please  take  notice  that  failure  to  respond  within  90  days  of  receipt  of  this  Statement  of  Objection 
shall  constitute  withdrawal  of  the  proposed  rulemaking  published  in  the  .(Date)  Illinois  Regis- 

ter in  its  entirety. 


(Signature) 


:By: 


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 


Subscribed  and  sworn  to  before  me  this (Date)  day  of  (Month),  19 (Year). 


Notary  Public 
(See  Section  220.1100) 
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CHAPTER  II.  3  240 


Section  240JLLUSTRATION  C    Agency  Response  to  Joint  Committee  Objection  to  Proposed 
Rulemaking 


Date: 


Agency: 


Title  and  Subject  of  Rule: 


Response  (Check  One): 


Modification  of  Rulemaking  to  Meet  Objections 
Withdrawal  of  Rulemaking 
Refusal  to  Modify  or  Withdraw 


Signature  of  Agency  Official 


Agency  Response  to  Specific  Joint  Committee  Objections: 

(Respond  to  each,  objection  raised  by  the  Joint  Committee,  indicating  cleariy  the  intended  action  of 
the  agency  in  response  to  each  objection  and  the  rationale  for  such  response.  Use  Additional  pages 
as  necessary.) 

(See  Section  220.1200) 
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Section  240 .ILLUSTRATION  D    Certification  of  Filing  Prohibition  of  Proposed  Rulemaking 

County  of  Sangamon  ) 

) 

State  of  Illinois  ) 

The  Joint  Committee  on  Administrative  Rules,  hereby  certifies  that,  pursuant  to  Section  7.06a  of 
the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative  Rules, 

at  its  meeting  (Date),  prohibited  the  filing  of (Title  of  Rulemaking  or  Portion 

Thereof),  proposed  by (Name  of  Agency). 

A  statement  of  the  Joint  Committee's  specific  objections  accompanies  this  certification. 

Please  take  aotice  that  the  agency  is  prohibited  from  filing  the  rulemaking  with  the  Secretary  of 
State  and  from  enforcing  or  invoking  for  any  reason  the  rulemaking  for  at  least  180  days  from  the 
date  this  certification  and  statement  are  received  by  the  Secretary  of  State. 

Certified  (Date). 


(Signature) 


(By: 


( Signature )  ( Typewritten  Name ) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 


Subscribed  and  Sworn  to  before  me  this (Date)  day  of (Month),  19 (Year). 


Notary  Public 

(See  Section  220.1350) 

(Source  Note:  Added  at  5  ILL  Reg.  5164,  effective  May  15, 1381.) 
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Section  240.ILLUSTRATION  E     Certification  of  Objection  to  Emergency  or  Peremptory  Rules 

County  of  Sangamon  ) 

) 

State  of  Illinois  ) 

The  Joint  Committee  on  Administrative  Rules  hereby  certifies  that,  pursuant  to  Section  T.04  and 
7.07  of  the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative 

Rules,  at  its  meeting  on  (Date),  objected  to  the (Name  of  Agency )'s, 

(Emergency,   Peremptory)   rules  entitled  or  concerning  (Title   or 

Subject  of  Rules)  which  were  published  in  the (Date),  Illinois  Register. 

A  statement  of  the  Joint  Committee's  specific  objections  accompanies  this  certification. 

Please  take  notice-  that  failure  of  the  Agency  to  respond  to  the- Joint  Committee's  objections  to  a 
rule  within  90  days  of  receipt  of  this  Certification  of  Objection  shall  constitute  refusal  to  amend 
or  repeal  the  rule. 

Certified (Date). 


(Signature) 
(By:  ___ 


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 


Subscribed  and  sworn  to  before  me  this (Date)  day  of (Month),  19 (Year). 


Notary  Public 
(See  Sections  230.600  and  240.300) 
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Section  240.ILLUSTHATION  F    Certification  of  Suspension  of  Emergency  or  Peremptory  Rules 

County  of  Sangamon  ) 

) 
State  of  Illinois  ) 

The  Joint  Committee  on  Administrative  Rules  hereby  certifies  that,  pursuant  to  Section  7.07a  of  the 
Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative  Rules, 

at  its   meeting  on   ___(Date),   suspended   the (Name   of   Agency)'s, 

____e (Emergency,  Peremptory)  rules  entitled  or  concerning __  (Title  or  Subject 

of  Rules  or  Portion  Thereof)  which  were  published  in  the (Date)  Illinois  Register. 

A  statement  of  the  Joint  Committee's  specific  objections  accompanies  this  certification. 

Please  take  notice  that  the  agency  is  prohibited  from  enforcing,  or  invoking  for  any  reason,  these 
rules  which  have  been  suspended  and  from  filing  with  the  Secretary  of  State  any  rule  having  substan- 
tially the  same  purpose  and  effect  as  these  suspended  rules  for  at  least  180  days  from  the  date  this 
certification  and  statement  are  received  by  the  Secretary  of  State. 

Certified  (Date). 


(Signature) 


(By: 


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 

Subscribed  and.  Sworn  to  before  me  this.   (Date)  day  of  ______  (Month),  19 (Year). 


Notary  Public 

(See  Sections  230.1100  and  240.1300) 

(Source-Note:  Added  at  5  111.  Reg.  5164,  effective  May  15, 1981) 
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Section  240.ILLUSTBATION  G     Agency  Response  to  Joint  Committee  Objection  to  Emergency 
or  Peremptory  Rules 


Date: 


Agency:, 


Title  and  Subject  of  Rule: 


Response  (Check  One ):_ 


Initiate  rulemaking  to  repeal  the  rules  to  meet  the 
Joint  Committee's  objection 


Initiate  rulemaking  to  amend  the  rules  to  meet  the 
Joint  Committee's  objection 


Refusal  to  initiate  rulemaking  to  remedy  the  Joint 
Committee's  objection 


If  rulemaking  will  be  initiated,  date  notice  of  proposed  rulemaking  was,  or  is  expected  to  be,  published 
in  the  Illinois  Register  

Agency  Response  to  Specific  Joint  Committee  Objections: 

(Respond  to  each  of  the  3pecific  objections  raised  by  the  Joint  Committee,  indicating  clearly  the 
intended  action  of  the  agency  in  response  to  each  objection  and  the  rationale  for  such  response.  Use 
Additional  pages  as  necessary.) 


Signature  of  Agency  Official 


(See  Sections  230.800  and  240.1000) 
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TITLE  1:    GENERAL  PROVISIONS 
CHAPTER  II:    JOINT  COMMITTEE  ON  ADMINISTRATIVE  RULES 

PART  250 
FIVE-YEAR  EVALUATION  OP  .ILL  EXISTING  RULES 

Section 

250.100  Authority 

250.200  Relation  to  Other  Reviews 

250.300  Subject  Categories 

250.400  Schedule:  First  Year 

250.500  Schedule:  Second  Year 

250.600  Schedule:  Third  Year 

250.700  Schedule:  Fourth  Year 

250.800  Schedule:  Fifth  Year 

250.900  Notice  to  Agencies 

250.1000  Initial  Questions 

250.1100  Staff  Review 

250.1200  Public  Hearings 

250.1300  Grouping  of  Rules 

250.1400  Criteria  for  Review 

250.1500  Staff  Report;  Agency  Response 

250.1600  Hearing  on  Staff  Report 

250.1700  Actions  as  Results  of  Review 

250.1800  Actions:  Objections 

250.1900  Agency  Response  to  Objection. 

250.2000  Failure  to  Respond 

250.2100  Actions:  Recommend  Agency  Action 

250.2200  Recommend  Legislation 


AUTHORITY:    Authorized  by  Section  7.09  and  implementing  Section  7.1 
tive  Procedure  Act  (ILL  Rev.  Stat.  1979,  ch.  127,  par.  1007.08, 1007.09). 


of  the  Illinois  Administra- 


SOURCE;    3  ILL  Reg.  no.  .34,  page  204,  effective  September  1,  1979;  amended  and  codihed  at  4  111. 
Reg.  no.  49,  page  166,  effective  December  1, 1980. 
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Section  250.100     Authority 

The  Committee  will  review  ail  agency  rules  on  a  periodic  basis  by  the  subject  of  die  rules.  Each 
set  of  rules  of  each  agency  will  be  evaluated  during  the  course  of  this  review  at  least  once  every 
jive  years.  This  review  is  mandated  by  Section  7.08  of  the  Act. 

Section  250.200    Relation  to  Other  Reviews 

The  five-year  review  of  all  agency  rules  discussed  in  this  part  is  in  addition  to  the  review  of  proposed 
rules  of  state  agencies  and  other  reviews  of  agency  rules  authorized  by  other  provisions  of  the  Act. 

Section  250.300    Subject  Categories 

To  insure  that  the  Committee  reviews  similar  rules  at  the  same  time,  it  will  classify  each  set  of 
rules  in  one  of  the  subjects  listed  in  Section  250.400  through  250.800.  As  new  sets  of  rules  are  adopted, 
they  will  be  classified  into  these  subjects  and  the  Committee  will  maintain  a  current  listing  of  all 
of  the  rules  under  each  subject. 

Section  250.400     Schedule:  First  Year 

In  the  first  year  of  each  five-year  review  cycle  the  Committee  will  review  ail  of  the  rules  classified 
in  these  subjects: 

a)     Industry  and  Labor 

1)  Agricultural  Regulation 

2)  Business  Regulation 

3)  Consumer  Protection 

4)  Labor  Laws 

5)  Regulation  of  Occupations 

Section  250.500    Schedule:  Second  Year 

In  the  second  year  of  each  five-year  review  cycie,  the  Committee  will  review  all  of  the  rules  classified 
in  these  subjects: 

a)  Education  and  Cultural  Resources 

1)  Special  Education 

2)  Vocational  and  Professional  Education 

b)  Financial  Institutions 

c )  Government  Management 

1)  State  Buildings  Construction  and  Maintenance 

2)  State  Travel 

d)  Human  Resources 

1)  Grants  for  Medical  Services 

2)  Public  Health 
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3)     State  Adult  Institutions 

e)  Natural  Resources 

1)  Land  Pollution  Control 

2)  Wildlife  Management 

f)  Public  Utilities 

Section  250.600    Schedule:  Third  Year 

In  the  third  year  of  each  five-year  review  cycle,  the  Committee  will  review  ail  of  the  rules  classified 

in  these  subjects: 

a)  Education  and  Cultural  Resources 

1)  Educational  Grants  and  Scholarship  Programs 

2)  Cultural  Resources 

b)  Emergency  Services 

c)  Government  Management 

1)  Elections 

2)  Records  and  Information  Management 

3)  State  Financial  Management 

d)  Human  Resources 

1)  Food  Handling  and  Services 

2)  Regulation  of  Social  Services 

e)  Natural  Resources 

1)  Parks  and  Recreation  Management 

2)  Public  WaterSappiies 

f)  Transportation 

1)     Railroad  Regulation 

Section  250.700    Schedule:  Fourth  Year 

In  the  fourth  year  of  each  nve-year  review  cycie,  the  Committee  will  review  all  of  the  rules  classified 
in  these  subjects: 

a)  Education  and  Cultural  Resources 

1)  Higher  Education 

2)  Elementary  and  Secondary  Education 

b)  Government  Management 

1)  Government  Purchasing 

2)  Personnel  and  Merit  Systems 

3)  Retirement  Systems 

c)  Human  Resources 
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1)  Grants  for  Social  Services 

2)  Regulation  of  Health  Facilities 

d)  Natural  Resources 

1)  Air  Pollution  Control 

2)  Energy 

e)  Transportation 

1)  Airplane  and  Airport  Regulation 

2)  Traffic  Safety 

Section  250.300    Schedule:  Fifth  Year 

In  the  fifth  year-  of  each  five-year  review  cycle,  the  Committee  will  review  ail  of  the  rales  classified 
in  these  subjects: 

a)  Education  and  Cultural  Resources 

1)     Educational  Facilities  and  Safety 

b)  Government  Management 

1)  Organizational  and  Rulemaking  Rules 

2)  State  Revenue 

c)  Human  Resources 

1)  Regulation  of  Heaith  Professions 

2)  Regulation  of  Medical  Services 

3)  State  Juvenile  Institutions 

d)  Law  Enforcement 

e)  Natural  Resources 

1)     Water  Resources  and  Pollution  Control 

f)  Transportation 

1)  Highway  Planning;  Construction  and  Maintenance 

2)  Trucking  Industry  Regulation 

Section  250.300     Notice  to  Agencies 

At  the  beginning  of  each  year  of  the  review,  the  Committee  will  notify  each  agency  wnose  rales 
will  be  reviewed  during  that  year.  Such  notification  will  include  the  following  information: 

a)  The  specific  sets  of  rales  which  are  classified  in  the  subject  which  will  be  reviewed. 

b)  The  location  of  such  raies  in  the  collection  of  the  agency's  rales  which  are  on  file  with 
the  Rules  Division. 

c)  The  time  period  during  which  the  Committee  will  be  renewing  such  rales. 

Section  250. 1 000     Initial  Questions 

The  Committee  will  request  the  agency  to  submit  the  following  information  on  each  set  of  rales 
being  reviewed.  The  agency  will  be  allowed  at  least  60  days  to  submit  this  information. 
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a)  A  citation  to  the  specific  statute  which  authorizes  each  set  of  rules  and  the  specific  statute 
which  each  set  of  rules  is  implementing  or  interpreting. 

b)  A  list  of  the  programs  and  organizational  units  of  the  agency  which  are  related  to  each 
set  of  rules. 

c)  An  estimate  of  the  cost  to  the  State  for  operation  of  the  agency  programs  related  to  each 
set  of  rules  and  for  enforcement  or  monitoring  of  compliance  with  the  rules. 

d)  An  estimate  of  the  extent  of  compliance  and  non-compliance  by  the  affected  public  with 
each  set  of  rules,  and  the  number  and  extent  of  variances  permitted  by  the  agency  to  each 
set  of  rules. 

e)  An  estimate  of  the  effect  of  each  set  of  rules  on  state  revenue. 

f)  An  estimate  of  the  economic  effect  on  the  persons  and  groups  which  are  regulated  by  each 
set  of  rules. 

g)  A  discussion  of  the  public  need  for  the  regulation  provided  by  each  set  of  rules.  This  discus- 
sion should  include  evidence  of  any  harm  that  would  result  to  the  public  health,,  welfare 
or  safety,  if  the  rules  were  repealed. 

Section  250.1100    Staff  Review^ 

The  3taff'  of  the  Committee  will  review  each  set  of  rules.  Such  staff  review  will  be  based  on  the 
criteria  in  Section  250.1400.  The  staff  may  raise  questions  or  problems  as  a  result  of  its  review  and 
will  discuss  these  questions  or  problems  with  the  agency.  The  agency  will  be  allowed  at  least  60 
days  to  provide  written  responses  to  any  questions  raised. 

Section  250.1200    Public  Hearing 

The  Committee  will  hold  one  or  more  public  hearings  during  the  review  of  the  rules  in  each  subject 
to  gather  information  and  views  from  interested  persons  and  groups,  when  it  finds  that  such  a  hearing 
is  necessary  for  a  complete  review  of  the  rules.  The  Chairman  of  the  Committee  may  designate  a 
subcommittee  for  the-  purpose  of  holding  such  public  hearings.  The  agenda  of  such  hearings  shall 
be  published  in  the-  Register  as  provided  in  Section  7.02(c)  of  the  Act.  Each  agency  whose  rules  are 
the  subject  of  a  public  hearing  will  be  notified  of  the  hearing.  Testimony  which  is  presented  at  such 
hearings  will  be- considered  by  the  Committee  in  its  review  of  the  rules  as  it  relates  to  the  criteria 
in  Section  250.1400. 

Section  250.1300    Grouping  o£  Rules 

The  Committee  may  further  group  rules  together  by  agency,  or  by  subject  to  facilitate  the  conduct 
of  the  review  or  to  report  the  findings  to  the  Committee. 

Section  250. 1 400     Criteria  for  Review 

The  Committee  will  consider  these  criteria  in  its  review  of  each  set  of  rules: 
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a)  Substantive 

1)  Is  there  legal  authority  for  each  part  of  the  ruies? 

2)  Does  each  part  of  the  rules  comply  with  the  statutory  authority  and  legislative  intent 
on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 

3)  Does  each  part  of  the  rules  comply  with  state  and  federal  constitutions,  state  and 
federal  law,  and  case  law? 

4)  Do  they  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rules  ? 

b)  Propriety 

1)  Is  there  an  adequate  justification  and  rationale  for  the  rules  and  for  any  regulation 
of  the  public  embodied  in  the  rules? 

2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  effects  of  the  rules 
as  well  as  less  costly  alternatives? 

3)  Is  the  language  of  the  rules  simple  and  clear,  so  that  the  rules  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 

4)  Are  the-  rules  free  of  serious  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  rules? 

c)  Procedural 

1)  Were  the  rules  adopted  in  compliance  with  the  Act? 

2)  Were  the  rules  adopted  in  compliance  with  the  requirements  of  the  Rules  Division 
(see  1  ILL  Adm.  Code  160)? 

3)  Were  the  rules  adopted  in  compliance  with  any  additional  requirements  which  have 
been  imposed  on  the  agency  by  state  or  federal  law? 

4)  Were  the  rules  adopted  in  compliance  with  the  agency's  own  rules  for  its  rulemaking 
process? 

5)  Has  the  agency  been  responsive  to  public  comments  which  have  been  made  on  the 
rules  and  to  related  requests  for  rulemaking? 

d)  Additional 

1)  Has  the  agency  3hown  that  the  rules  are  necessary?  Has  the  agency  shown  that  there 
is  a  public  need  for  the  regulation  embodied  in  the  ruies? 

2)  Are  the  rules  accurate  and  current  in  relation  to  agency  operations  and  programs? 

3)  Are  the  rules  free  of  overlaps  and  conflicts  between  requirements  and  between  regula- 
tor/ jurisdictions? 

Section  250.1500    Staff  Report;  Agency  Response1 

The  staff  will  report  the  results  of  its  review  to  the  Committee.  The  staff  report  may  include  recom- 
mendations for  any  of  the  types  of  action  listed  in  Section  250.1700.  Such  recommendations  shall 
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be  only  advisory  to  the  Committee  and  shall  not  limit  the  Committee's  power  to  take  some  other 
action.  Each  agency  whose  rules  are  being  reviewed  shall  be  given  an  opportunity  to  submit  its  views 
and  comments  on  the  staff  report  in  writing  prior  to  the  hearing  by  the  Committee. 

Section  250.1600     Hearing  on  Staff  Report 

The  Joint  Committee  shall  hold  a  hearing  on  each  staff  report  in  its  review  of  rules  in  a  subject. 
Such  a  hearing  may  be  conducted  as  part  of  other  hearings  of  the  Committee.  The  agenda  of  such 
a  hearing  will  be  published  in  the  Register  as  provided  in  Section  7.02(c)  of  the  Act.  At  the  hearing 
the  Committee  will  consider  the  rules  and  the  staff  report  in  relation  to  the  criteria  in  Section  250.1400. 
Written  or  oral  testimony  by  the  agencies  and  testimony  received  at  public  hearings  held  as  provided 
Section  250.1200  will  also  be  considered. 

Section  250.1700    Actions  as  Results  of  Review- 
In  response  to  problems  which  are  discovered  in  the  rules  as  a  result  of  its  review,  the  Committee 
may  take  any  of  these  types  of  actions: 

a)  Object  to  specific  rules  which  were  reviewed.  Such  objections  to  rules  shall  be  made  as  dis- 
cussed in  Section  250.1800. 

b)  Recommend  rulemaking-  or  some  other  type  of  action  by  agencies.  This  type  of  action  may 
include  recommending  changes  in  the  rulemaking  process  which  is  followed  by  agencies  or 
coordination  of  rulemaking  between  agencies.  Such  action  shall  be  taken  as  discussed  in 
Section  250.2100. 

c)  Recommend  further  study  of  the  problems  by  a  legislative  committee,  commission  or  other 
unit. 

d)  Draft  specific  legislation  to  correct  the  problem.  Such  legislation  will  be  approved  by  a  major- 
ity vote.  It  will  then  be  introduced  in  either  house  of  the  General  Assembly. 

Section  250.1800  -  Actionst  O  bjections- 

If  the  Committee  finds  that  a  ruie  or  a.  set  of  rules  does  not  meet  one  or  more  of  the  criteria  in 
Section  250.1400,  it  will  object  to  the  rule  as  provided  in  Section  7.07  of  the  Act.  In  five  working 
days  after  the  day  of  the  hearing  the  Committee  will  certify  the  fact  of  the  o bjection  to  the  agency. 
The  form  used  for  this  purpose  is  shown  in  Illustration  H.  A  statement  of  specific  objections  to  the 
rule  shall  be  included. 

Section 250.1900    Agency  Response  to  Objection 

a)  The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90 
days  after  it  receives  the  statement  of  specific  objections.  The  agency  response  should  address 
each  of  the  specific  objections  which  are  stated  by  the  Committee.  The  agency  response 
should  be  concise,  but  complete,  and  should  clearly  state  the  nature  of  the  response  and 
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the  rationale  for  the  response.  The  response  should  be  made  on  the  form  shown  in  Illustra- 
tion L 
b)    The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

1)  Amend  the  rule  to  meet  all  of  the  specific  objections  stated  by  the  Committee.  The 
agency  should  take  action  to  begin  the  rulemaking  which  is  necessary  to  respond  in 
this  way. 

2)  Repeal  the  rule.  The  agency  3hould  state  the  specific  objections  of  the  Committee  or 
other  reasons  which  are  the  basis  of  the  repeal.  The  agency  should  take  action  to  begin 
the  rulemaking  which  is  necessary  to  respond  in  this  way. 

3)  Refuse  to  amend  or  repeal  the  rule.  The  agency  should  present  in  its  response  its 
reasons  for  refusing  to  amend  or  repeal  the  ruie. 

Section  250.2000     Failure  to  Respond 

a)  Failure  of.  an  agency  to  respond  to  an  objection  to  a  rule  within  90  days  of  the  receipt 
of  the  objection  shall  be  deemed  to  be  a  refusal  to  amend  or  repeal  the  rule. 

b)  Failure- of  an  agency  to  complete  rulemaking  which  was  started  in  response  to  an  objection 
within.  180  days  of.  the-  notice  of  the  rulemaking,  shall  be  deemed  to  be  a  refusal  to  amend 
or  repeal  the  rule. 

Section  250.2100    Actions:  Recommend  Agency  Action 

If  the  Committee  finds  that  a  set  of  rules  raises  problems  which  require  new  rulemaking  or  some 
other  type  of  action  by  an  agency  the  Committee  will  recommend  such  action  to  the  agency.  In  five 
working  days  after  the  day  of  the  hearing,  the  Committee  will  certify  the  fact  of  such  recommendation 
co  the  agency.  The  form  used  for  this  purpose  is  shown  in  Illustration  J.  A  statement  of  the  specific 
recommended  actions,  the  reasons  for  the  recommendation  and  the  date  by  which  the  agency  should 
respond  shall  be-  included-  The  Committee  will  monitor  whether  agencies  take  the  actions  which  it 
recommends  as  a  resuit  of  its  review.  Agencies  should  inform  the  Committee  of  actions  which  are 
being  taken  in  response  to  such  recommendations. 

Section  250.2200     Recommend  Legislation. 

If  an  agency  refuses  to  remedy  an  objection  to  a  rule  or  set  of  rules,  or  fails  to  take  recommended 
action,  the  Committee  may  draft  legislation  to  address  the  problems.  Such  legislation  will  be  approved 
by  a  majority  vote.  It  will  then  be  introduced  in  either  house  of  the  General  Assembly. 
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be  only  advisory  to  the  Committee  and  shall  not  limit  the  Committee's  power  to  take  some  other 
action.  Each  agency  whose  rules  are  being  reviewed  shall  be  given  an  opportunity  to  submit  its  views 
and  comments  on  the  staff  report  in  writing  prior  to  the  hearing  by  the  Committee. 

Section  250.1600    Hearing  on  Staff  Report 

The  Joint  Committee  shall  hold  a  hearing  on  each  staff  report  in  its  review  of  rules  in  a  subject. 
Such  a  hearing  may  be  conducted  as  part  of  other  hearings  of  the  Committee.  The  agenda  of  such 
a  hearing  will  be  published  in  the  Register  as  provided  in  Section  7.02(c)  of  the  Act.  At  the  hearing 
the  Committee  will  consider  the  rules  and  the  staff  report  in  relation  to  the  criteria  in  Section  250.1400. 
Written  or  oral  testimony  by  the  agencies  and  testimony  received  at  public  hearings  held  as  provided 
Section  250.1200  will  also  be  considered. 

Section  250.1700    Actions  as  Results  of  Review 

In  response  to  problems  which  are  discovered  in  the  rules  as  a  result  of  its  review,  the  Committee 
may  take  any  of  these  types  of  actions: 

a)  Object  to  specific  rules  which  were  reviewed.  Such  objections  to  rules  shall  be  made  as  dis- 
cussed in  Section  250.1800. 

b)  Recommend  rulemaking  or  some  other  type  of  action  by  agencies.  This  type  of  action  may 
include- recommending  changes  in  the  rulemaking  process  which  is  followed  by  agencies  or 
coordination  of  rulemaking  between  agencies.  Such  action  shall  be  taken  as  discussed  in 
Section  250.2100. 

c)  Recommend  further  study  of  the  problems  by  a  legislative  committee,  commission  or  other 
unit. 

d)  Draft  specific  legislation  to  correct  the  problem.  Such  legislation  will  be  approved  by  a  major- 
ity vote.  It  will  then  be  introduced  in  either  house  of  the  General  Assembly. 

Section  250.1800  -  Actions!  0  bjections- 

If  the  Committee  finds  that  a.  rule  or  a.  set  of  rules  does  not  meet  one  or  more  of  the  criteria  in 
Section  250.1400,  it  will  object  to  the  rale  as  provided  in  Section  7.07  of  the  Act.  In  five  working 
days  after  the  day  of  the  hearing  the  Committee  will  certify  the  fact  of  the  objection  to  the  agency. 
The  form  used  for  this  purpose  is  3hown  in  Illustration  H.  A  statement  of  specific  objections  to  the 
rule  shall  be  included. 

Section 250.1900    Agency  Response  to  Objection 

a)  The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90 
days  after  it  receives  the  statement  of  specific  objections.  The  agency  response  should  address 
each  of  the  specific  objections  which  are  stated  by  the  Committee.  The  agency  response 
should  be  concise,  but  complete,  and  should  clearly  state  the  nature  of  the  response  and 
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the  rationale  for  the  response.  The  response  should  be  made  on  the  form  shown  in  Illustra- 
tion L 
b)    The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

1)  Amend  the  rale  to  meet  all  of  the  specific  objections  stated  by  the  Committee.  The 
agency  should  take  action  to  begin  the  rulemaking  which  is  necessary  to  respond  in 
this  way. 

2)  Repeal  the  rale.  The  agency  3hould  state  the  specific  objections  of  the  Committee  or 
other  reasons  which  are  the  basis  of  the  repeal.  The  agency  should  take  action  to  begin 
the  rulemaking  which  is  necessary  to  respond  in  this  way. 

3)  Refuse  to  amend  or  repeal  the  rale.  The  agency  should  present  in  its  response  its 
reasons  for  refusing  to  amend  or  repeal  the  rale. 

Section  250.2000     Failure  to  Respond 

a)  Failure  of  an  agency  to  respond  to  an  objection  to  a  rale  within  90  days  of  the  receipt 
of  the  objection  shall  be  deemed  to  be  a  refusal  to  amend  or  repeal  the  rale. 

b)  Failure  of  an  agency  to  complete  rulemaking  which  was  started  in  response  to  an  objection 
within.  180  days  of  the-  notice  of  the  rulemaking,  shall  be  deemed  to  be  a  refusal  to  amend 
or  repeal  the  rale. 

Section  250.2100    Actions:  Recommend  Agency  Action 

If  the  Committee  finds  that  a  set  of  rales  raises  problems  which  require  new  rulemaking  or  some 
other  type  of  action  by  an  agency  the  Committee  will  recommend  such  action  to  the  agency.  In  five 
working  days  after  the  day  of  the  hearing,  the  Committee  will  certify  the  fact  of  such  recommendation 
to  the  agency.  The  form  used  for  this  purpose  is  shown  in  Illustration  J.  A  statement  of  the  specific 
recommended  actions,  the  reasons  for  the  recommendation  and  the  date  by  which  the  agency  should 
respond  shall  be-  included.  The  Committee  will  monitor  whether  agencies  take  the  actions  which  it 
recommends  as  a  result  of  its  review.  Agencies  should  inform  the  Committee  of  actions  which  are 
being  taken  in  response  to  such  recommendations. 

Section  250.2200     Recommend  Legislation 

If  an  agency  refuses  to  remedy  an  objection  to  a  rale  or  set  of  rales,  or  fails  to  take  recommended 
action,  the  Committee  may  draft  legislation  to  address  the  problems.  Such  legislation  will  be  approved 
by  a  majority  vote.  It  will  then  be  introduced  in  either  house  of  the  General  Assembly. 
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be  only  advisory  to  the  Committee  and  shall  not  limit  the  Committee's  power  to  take  some  other 
action.  Each  agency  whose  ruies  are  being  reviewed  shall  be  given  an  opportunity  to  submit  its  views 
and  comments  on  the  staif  report  in  writing  prior  to  the  hearing  by  the  Committee. 

Section  250.1600    Hearing  on  Staff  Report 

The  Joint  Committee  shall  hold  a  hearing  on  each  staff  report  in  its  review  of  rules  in  a  subject. 
Such  a  hearing  may  be  conducted  as  part  of  other  hearings  of  the  Committee.  The  agenda  of  such 
a  hearing  will  be  published  in  the  Register  as  provided  in  Section  7.02(c)  of  the  Act.  At  the  hearing 
the  Committee  will  consider  the  rules  and  the  staff  report  in  relation  to  the  criteria  in  Section  250.1400. 
Written  or  oral  testimony  by  the  agencies  and  testimony  received  at  public  hearings  held  as  provided 
Section  250.1200  will  also  be  considered. 

Section  250.1700    Actions  as  Results  o£  Review- 
In  response  to  problems  which  are  discovered  in  the  rules  as  a  result  of  its  review,  the  Committee 
may  take  any  of  these  types  of  actions: 

a)  Object  to  specific  rules  which  were  reviewed.  Such  objections  to  rules  shall  be  made  as  dis- 
cussed in  Section  250.1800. 

b)  Recommend,  rulemaking  or  some  other  type  of  action  by  agencies.  This  type  of  action  may 
include- recommending  changes  in  the  rulemaking  process  which  is  followed  by  agencies  or 
coordination  of  rulemaking  between  agencies.  Such  action  shall  be  taken  as  discussed  in 
Section  250.2100. 

c)  Recommend  further  study  of  the  problems  by  a  legislative  committee,  commission  or  other 
unit. 

d)  Draft  specific  legislation  to  correct  the  problem.  Such  legislation  will  be  approved  by  a  major- 
ity vote.  It  will  then  be  introduced  in  either  house  of  the  General  Assembly. 

Section  250.1800  -  Actional  Objections- 

If  the  Committee  finds  that  a  ruie  or  a.  set  of  rules  does  not  meet  one  or  more  of  the  criteria  in 
Section  250.1400,  it  will  object  to  the  rule  as  provided  in  Section  7.07  of  the  Act.  In  five  working 
days  after  the  day  of  the  hearing  the  Committee  will  certify  the  fact  of  the  objection  to  the  agency. 
The  form  used  for  this  purpose  is  shown  in  Illustration  PL  A  statement  of  specific  objections  to  the 
rule  shall  be  included. 

Section  250. 1 900     Agency  Response  to  O  b  jection 

a)  The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90 
days  after  it  receives  the  statement  of  specific  objections.  The  agency  response  should  address 
each  of  the  specific  objections  which  are  stated  by  the  Committee.  The  agency  response 
should  be  concise,  but  complete,  and  should  clearly  state  the  nature  of  the  response  and 
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the  rationale  for  the  response.  The  response  should  be  made  on  the  form  shown  in  Illustra- 
tion L 
b)     The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 

1)  Amend  the  rule  to  meet  ail  of  the  specific  objections  stated  by  the  Committee.  The 
agency  should  take  action  to  begin  the  rulemaking  which  is  necessary  to  respond  in 
this  way. 

2)  Repeal  the  rale.  The  agency  should  state  the  specific  objections  of  the  Committee  or 
other  reasons  which  are  the  basis  of  the  repeal.  The  agency  should  take  action  to  begin 
the  rulemaking  which  is  necessary  to  respond  in  this  way. 

3)  Refuse  to  amend  or  repeal  the  rule.  The  agency  should  present  in  its  response  its 
reasons  for  refusing  to  amend  or  repeal  the  rale. 

Section  250.2000    Failure  to  Respond 

a)  Failure  of  an  agency  to  respond  to  an  objection  to  a  raie  within  90  days  of  the  receipt 
of  the  objection  shall  be  deemed  to  be  a  refusal  to  amend  or  repeal  the  rule. 

b)  Failure- of  an  agency  to  complete  rulemaking  which  was  started  in  response  to  an  objection 
within.  180  days  of  the-  notice  of  the  rulemaking,  shall  be  deemed  to  be  a  refusal  to  amend 
or  repeal  the  rale. 

Section  250.2100    Actions:  Recommend  Agency  Action 

If  the  Committee  finds  that  a  set  of  rales  raises  problems  which  require  new  rulemaking  or  some 
other  type  of  action  by  an  agency  the  Committee  will  recommend  such  action  to  the  agency.  In  five 
working  days  after  the  day  of  the  hearing,  the  Committee  will  certify  the  fact  of  such  recommendation 
to  the  agency.  The  form  used  for  this  purpose  is  shown  in  Illustration  J.  A  statement  of  the  specific 
recommended  actions,  the  reasons  for  the  recommendation  and  the  date  by  which  the  agency  should 
respond  shall  be-  included.  The  Committee  will  monitor  whether  agencies  take  the  actions  which  it 
recommends  as  a  result  of  its  review.  Agencies  should  inform  the  Committee  of  actions  which  are 
being  taken  in  response  to  such  recommendations. 

Section  250.2200     Recommend  Legislation 

If  an  agency  refuses  to  remedy  an  objection  to  a  raie  or  set  of  rules,  or  fails  to  take  recommended 
action,  the  Committee  may  draft  legislation  to  address  the  problems.  Such  legislation  will  be  approved 
by  a  majority  vote.  It  will  then  be  introduced  in  either  house  of  the  General  Assembly. 
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Section  260.100     Authority  and  Purpose 

The  Committee  will  review  rules  of  state  agencies  based  on  complaints  received  from  interested  per- 
sons or  groups  as  provided  in  this  part.  This  type  of  review  of  ruies  is  authorized  by  Sections  T.04 
and  7.07  of  the  Act.  Review  of  rules  by  the  Committee  as  provided  in  this  part  is  in  the  nature 
of  a  legislative  investigation  and  is  not  a  prerequisite  in  any  way  for  judicial  review  of  rules. 

Section  280.200    Definition  of  Complaint 

For  the  purposes  of  this  part,  a  complaint  will  consist  of  any  written  communication  received  by 
the  Committee  which  raises  questions  which  are  related  to  the  criteria  in  Section  260.700.  Complaints 
may  address  one  or  more  of  the  following: 

a)  An  existing  rule  of  an  agency. 

b)  The  failure  of  an  agency  to  fully  or  properly  enforce  its  rules. 

c)  The  absence  of  rules  which  are  required  by  statute  or  are  necessary  for  the  proper  conduct 
of  an  agency  program  or  function. 

d)  An  agency  policy  which  is  applied  generally,  but  is  not  embodied  in  the  rules  of  the  agency. 

Section  260.300    Items  to  be-  Included  in  Complaints 

a)  Complaints  should  be  sent  to  the  Director  at  this  address: 

Joint  Committee  on  Administrative  Rules 
•509  South  Sixth  Street,  Room  500 
Springfield,  Illinois  62701 

b)  Each  complaint  should  include  these  items: 

1)  A  discussion  of  the  issues  involved. 

2)  The  names  and  addresses  of  the  persons  or  groups  making  the  complaint. 

3)  The  agency  whose  rules,  policies,  or  practices  are  being  questioned. 

4)  The  specific  rule  or  set  of  rules  involved. 

5)  A  description  of  the  effect  of  the  rules,  policies  or  practices  on  the  persons  or  groups 
making  the  complaint. 

6)  A  discussion  of  any  additional  facts  necessary  to  understand  the  issues. 

7)  A  discussion  of  how  the  issues  relate  to  the  criteria  in  Section  260.700. 
(Source:     Amended  at  6  111.  Reg.  9314,  elective  August  1, 1982) 

Section  280.400     Staff  Review 

The  staff  of  the  Committee  will  review  each  complaint.  The  staff  may  raise  questions  or  problems 
as  a  resuit  of  its  review  and  will  discuss  these  questions  or  problems  with  the  agency.  Such  stall 
review  will  be  based  on  the  criteria  in  Section  260.700.  The  staff  will  cry  to  insure  that  the  agency 
is  aware  of  the  substance  of  the  comoiaint  and  the  results  of  the  staff  review. 
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Section  260.500     Complaints  About  Policies  Not  in  Rules 

When  a  complaint  is  received  which  alleges  that  an  agency  has  a  policy  which  is  not  embodied  in 
rules,  the  Committee  will  encourage  the  persons  malting  the  complaint  to  petition  the  agency  as  pro- 
vided in  Section  8  o£  the  Act. 

Section  260.600    Staff  Report 

The  staff  shall  report  the  results  of  its  review  to  the  Committee.  The  staff  report  will  present  evidence 
of  possible  problems  with  the  rules  in  relation  to  the  criteria  in  Section  260.700.  The  report  may 
include  recommendations  for  action  by  the  Committee.  Such  recommendations  shall  be  only  advisory 
to  the  Committee  and  shall  not  limit  the  Committee's  power  to  take  some  other  action. 

Section  260.700    Criteria  for  Review 

The  Committee  will  consider  these  criteria  in  its  review  of  rules  based  on  a  complaint: 

a)  Substantive 

1)  Is  there  legal  authority  for  each  part  of  the  rules? 

2)  Does  each  part  of  the  rules  comply  with  the  statutory  authority  and  legislative  intent 
on  which  it  is  based,  or  which  it  is  implementing  or  interpreting? 

3)  Does-  each  parr  of  the  ruies  comply  with  state  and  federal  constitutions,  state  and 
federal  law,  and  case  law? 

4)  Do  they  include  adequate  standards  for  the  exercise  of  each  discretionary  power  which 
is  discussed  in  the  rules? 

b)  Propriety 

1)  Is  there  an  adequate  justification  and  rationale  for  the  ruies  and  for  any  regulation 
of  the  public  embodied  in  the  ruies? 

2)  Has  the  agency  reasonably  considered  the  economic  and  budgetary  effects  of  the  rules 
as  well  as  less  costly  alternatives? 

3)  Is  the-  language  of  the  rules  simple  and  clear,  so  that  the  rules  can  be  understood 
by  the  persons  and  groups  which  they  will  affect? 

4)  Are  the  ruies  free-  of  serious-  technical  errors,  redundancies  and  grammatical  or  typo- 
graphical errors,  which  could  affect  the  meaning  of  the  ruies  ? 

c)  Procedural 

1)  Were  the  rules  adopted  in  compliance  with  the  Act? 

2)  Were  the  ruies  adopted  in  compliance  with  the  requirements  of  the  Rules  Division 
(see  1 HL  Adm.  Code  160)? 

3)  Were  the  rules  adopted  in  compliance  with  any  additional  requirements  which  have 
been  imposed  on  the  agency  by  state  or  federal  law? 

335 


AUGUST  1.  1982 1     ILLINOIS  ADMINISTRATIVE  CODE CHAPTER  II.  j  260.700 

4)  Were  the  rules  adopted  in  compliance  with  the  agency's  own  rules  for  its  rulemaking 
process? 

5)  Has  the  agency  been  responsive  to  public  comments  which  have  been  made  on  the 
rules  and  to  related  requests  for  rulemaking? 

d)     Additional 

1)  Has  the  agency  shown  that  the  rules  are  necessary?  Has  the  agency  shown  that  there 
is  a  public  need  for  the  regulation  embodied  in  the  rules? 

2)  Axe  the  rules  accurate  and  current  in  relation  to  agency  operations  and  programs  ? 

3)  Are  the  rules  free  of  overlaps  and  conflicts  between  requirements  and  between  regula- 
tory jurisdictions? 

Section  260.S00    Hearing,  by  the  Committee 

Any  one  of  the  officers  of  the  Committee  may  place  a  complaint  on  the-  agenda  of  the  Committee 
to  consider  the  rules.  Such  action  will  be  based  on  evidence  o£  possible  problems  with  the  rules  in 
relation  to  the  criteria  in  Section  260.700.  A  complaint  will  not  be  placed  on  the  agenda  if  the  officers 
find  that  the  3ame  issues  have  been  previously  considered  by  the  Committee,  unless  the  complaint 
reveals  substantial  information  which  was  not  available  to  the  Committee  at  that  time.  At  the  hearing 
the  persons  making  the  complaint  and  the  agency  will  be  allowed  to  present  their  views.  If  the  Commit- 
tee finds  that  other  persons  or  groups  are  directly  affected  by  the  rule,  such  persons  or  groups  will 
also  be  allowed  to  present  their  views  orally  or  in  writing. 

Section  280.900    Objection 

If  the  Committee  finds  that  a  rule  which  is  the  subject  of  a  complaint  does  not  meet  one  or  more 
of  the  criteria  in  Section  260.100,  it  will  object  to  the  rule  as  provided  in  Section  7.07  of  the  Act. 
In  five  working  days  after  the  day  of  the  hearing  the  Committee  will  certify  the  fact  of  the  objection 
to  the  agency.  The  form  used  for  this  purpose  is  shown  in  Illustration  H.  A  statement  of  specific 
objections  to  the  rule  shall  be  included. 

Section  280.1000     Agency  Response  to  Objection 

a)  The  agency  should  respond  to  an  objection  which  is  issued  by  the  Committee  within  90 
days  after  it  receives  the  statement  of  specific  objections.  The  agency  response  should  address 
each  of  the  specific  objections  which  are  stated  by  the  Committee.  The  agency  response 
should  be  concise,  but  complete,  and  should  clearly  state  the  nature  of  the  response  and 
the  rationale  for  the  response.  The  response  should  be  made  on  che  form  shown  in  Illustra- 
tion I. 

b )  The  agency  must  respond  to  an  objection  by  the  Committee  in  one  of  the  following  ways: 
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1)  Amend  the  rule  to  meet  all  of  the  specific  objections  stated  by  the  Committee.  The 
agency  should  take  action  to  begin  the  rulemaking  which  is  necessary  to  respond  in 
this  way. 

2)  Repeal  the  rule.  The  agency  should  state  the  specific  objections  of  the  Committee  or 
•    other  reasons  which  are  the  basis  of  the  repeal.  The  agency  should  take  action  to  begin 

the  rulemaking  which  is  necessary  to  respond  in  this  way. 

3)  Refuse  to  amend  or  repeal  the  rule.  The  agency  should  present  in  its  response  its 
reasons  for  refusing  to  amend  or  repeal  the  rule. 

Section.  280.1100    Failure  to  Respond 

a)  Failure  of  an  agency  to  respond  to  an  objection  to  a  rule  within  90  days  of  the  receipt 
of  the  objection  shall  be  deemed  to  be  a  refusal  to  amend  or  repeal  the  rule. 

b)  Failure  of  an  agency  to  complete  rulemaking,  which  was  started  in  response  to  an  objection 
within- 180  days  of  the  notice  of  the  rulemaking  shall  be  deemed  to  be  a  refusal  to  amend 
or  repeal  the  rule. 

Section  260.1200    Recommend  Legislation 

If  an  agency  refuses  to  remedy  an  objection  to  a  rule  or  set  of  rules,  the  Committee  may  draft  legis- 
lation to  address  the  problems.  Such  legislation  will  be  approved  by  a  majority  vote.  It  will  then 
be  introduced  in  either  house  of  the  General  Assembly. 

Section  260.1300    Notice  to  Persons  Making  Complaint 

The  Director  will  try  to  insure  that  the  persons  or  groups  making  the  complaint  are  aware  of  the 
result  of  the  Committee  review  and  the  nature  of  the  agency  response. 
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Section  2S0.ILLUSTRATION  H     Certification  of  Objection  to  Existing  Rules 

The  Joint  Committee  on  Administrative  Rules  hereby  certifies  that,  pursuant  to  Sections  7.04  and 
7.07  of  the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee  on  Administrative 

Rules  objected  on  (Date)  to  the  (Name  of  Agency)'s  rules  entitled  or  concerning 

(Title  or  Subject  of  Rules)  which  appear  at _(Page  or  Location  Identification)  in  the 

agency^  3  rules. 

A  statement  of  the  specific  objections  of  the  Joint  Committee  accompanies  this  certification. 

Please  take  notice  that  failure  to  respond  to  this  objection  within  90  days,  or  failure  to  complete 
rulemaking  initiated  in  response  to  this  objection  within  180  days  of  the  receipt  of  this  Certification 
of  Objection  shall  constitute  a  refusal  to  remedy  the  objection. 

Certified  (Date). 


(Signature) 

(By:  _____ 


(Signature)  (Typewritten  Name ) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 


Subscribed  and  sworn  to  before  me  this (Date)  day  of (Month),  19 (Year). 


Notary  Public 
See  Sections  250.1800  and  260.900) 
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Section  280.1LLUSTRATION  I    Agency  Response  to  Joint  Committee  Objection  to  Existing 
Rules 


Date: 


Agency: ___ 

Title  and  Subject  of  Rule: 


Response  (Check  One):, 


_____        Initiate  rulemaking  to  repeal  the  ruie(s)  to  meet 
the  Joint  Committee's  objection 

_________        Initiate  rulemaking  to  amend  the  rule(s)  to  meet 

the  Joint  Committee's  objection 

________        Refusal  to  initiate  rulemaking  to  remedy  the  Joint 

Committee's  objection 

If  rulemaking  will  be  initiated,  date  notice  of  proposed  rulemaking  was,  or  is  expected  to  be,  published 
in  the  Illinois  Register 

Agency  Response  to  Specific  Joint  Committee  Objections: 

(Respond,  to  each  of  the-  specific  objections  raised  by  the  Joint  Committee,  indicating  cleariy  the 
intended  action  of  the  agency  in  response  to  each  objection  and  the  rationale  for  such  response.  Use 
Additional  pages  as  necessary.) 


Signature  of  Agency  Official 


(See  Sections  250.1900  and  260.1000) 
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Section  260.ILLUSTHATION  J     Certification  of  Recommendation 

The  Joint  Committee  on  Administrative  Rules  hereby  certifies  that,  on (Date),  pursuant  to  Section 

7.04(3),  7.04(1)  and  7.08  of  the  Illinois  Administrative  Procedure  Act,  as  amended,  the  Joint  Committee 

on  Administrative  Rules  as  a  result  of  its  review  of  rules  entitled  or  concerning (Title 

or  Subject  of  Rules)  recommended  rulemaking  or  other  administrative  action  by (Name 

of  Agency). 

A  statement  of  the  specific  recommendation  of  the  Joint  Committee  and  reasons  for  the  recommenda- 
tion accompanies  this  certification.  # 

Please  take  notice  that  failure  to  act  to  implement  this  recommendation  within  reasonable  time  shall 
be  considered  by  the  Joint  Committee  as  a  refusal  to  remedy  the  situation. 

Certified (Date) 


(Signature) 


:Byr 


(Signature)  (Typewritten  Name) 


(Typewritten  Name) 

Chairman 

Joint  Committee  on  Administrative  Rules 


Subscribed  and  sworn  to  before  me  this (Date)  of (Month),  19 (Year). 


Notary  Public 
(See  Section  250.2100) 
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APPENDIX    E 
ASSEMBLY   ON   LEGISLATIVE  OVERSIGHT    IN    ILLINOIS 


REPORT  OF  THE  ASSEMBLY 


Participants  in  the  Illinois  Assembly  on  Legislative  Oversight  meeting  at  Illinois 
Beach  Resort,  Zion,  Illinois,  January  7-9,  1982,  approved  this  summary  of  their 
findings  at  the  conclusion  of  their  discussions.  Since  there  were  dissents  on  particu- 
lar points,  it  should  not  be  assumed  that  every  participant  subscribed  to  every  detail 
of  the  statements  contained  herein. 

I 

Oversight  of  government  has  long  been  recognized  as  an  important  function  and 
responsibility  of  the  legislative  branch.  However,  there  has  been  little  systematic 
evaluation  of  the  Illinois  General  Assembly's  capacity  for,  and  effectiveness  in,  pro- 
viding legislative  oversight.  Recent  developments  have  combined  to  focus  atttention 
on  the  importance  of  oversight.  They  include  the  increase  in  size  and  scope  of 
state  government,  the  challenges  for  state  government  attendant  with  increased  use 
of  federal  block  grants  and  decentralization  of  governmental  responsibility  and 
authority,  and  the  public  demand  that  government  make  ever  more  effective  use 
of  scarce  resources  with  a  minimum  of  regulation. 

These  factors  provided  the  impetus  for  the  convening  of  this  Illinois  Assembly  on 
Legislative  Oversight. 

II 

The  Assembly  finds  that  oversight  is  a  broad  rather  than  narrow  responsibility  that 
seeks  to  insure  the  accountability  of  government  to  the  legislative  branch  of  govern- 
ment. 

The  Assembly  finds  that  regular  review  of  agency  performance  imposes  valuable 
discipline  on  both  the  legislative  and  executive  branches.  As  an  alternative  to,  or  in 
addition  to,  periodic  review,  consideration  should  be  given  to  targeted,  nonroutinized 
review  activities. 

Ill 

Oversight  should  always  be  conducted  with  a  sensitivity  to  the  principle  of  separa- 
tion of  powers  which  is  embodied  in  the  state  constitution.  Increased  oversight  ac- 
tivity in  Illinois  in  recent  years  has  tended  to  increase  responsiveness  of,  and  internal 
evaluation  and  review  by,  agencies  of  state  government.  Nevertheless,  more  effective, 
systematic  oversight  can  further  enhance  the  effectiveness,  responsiveness,  and  effi- 
ciency of  state  government. 

IV 

Effective,  sustained  oversight  requires  substantial  direct  involvement  by  legislators 
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themselves.  The  establishment  of  oversight  units  and  tasks  cannot  substitute  for  the 
indispensable  ingredients  of  legislative  commitment  to,  and  responsibility  for, 
making  and  maintaining  effective  policy.  All  oversight  units  of  the  General  Assembly 
should  develop  operations  that  elicit  the  greatest  possible  legislator  involvement. 
Oversight  units  should  not  take  formal  actions  in  the  absence  of  a  majority  of  their 
membership,  or  of  some  other  publicly  specified  quorum. 


The  oversight  function  is  meant  to  serve  the  fundamental  legislative  purpose  — 
the  making  of  policy.  Oversight  assists  in  the  initial  establishment  of  policy  and  the 
continuous  evaluation  of  the  administration  of  established  policy. 

Effective  sustained  oversight  requires  that  legislation  be  written  as  carefully  as 
possible,  and  that  public  acts  provide  clear  purposes,  objectives,  and  sufficiently 
detailed  provisions  so  that  performance  can  be  properly  evaluated. 

To  achieve  carefully  drawn  legislation,  standing  committees  of  the  legislature 
should  be  strengthened  through  increased  use  of  bills  developed  by  committee 
deliberations. 

To  promote  the  objective  of  carefully  drawn  legislation,  the  use  of  conference 
committees  should  be  limited  strictly  to  amendments  germane  to  the  subject  mat- 
ter of  the  original  bills. 

VI 

The  Assembly  believes  that  now  is  an  important  time  for  leaders  of  the  Illinois 
General  Assembly  to  initiate  a  review  and  evaluation  of  the  legislature's  oversight 
structure  and  operations. 

The  legislature  should  periodically  review  and  evaluate  its  organization  for  over- 
sight and  make  changes  as  needed  to  eliminate  overlaps  and  duplication  and  to  in- 
crease effectiveness,  to  assure  the  proper  interaction  of  the  various  oversight  entities, 
and  to  minimize  the  burden  of  oversight  placed  on  the  other  branches  of  government. 

VII 

The  General  Assembly  should  also  review  its  legislative  process  and  the  scheduling 
of  its  activities  to  determine  if  greater  focus  on,  and  opportunities  for,  systematic 
oversight  can  be  developed  in  line  with  its  central  responsibility  for  comprehensive 
policymaking. 

Options  that  might  be  considered  in  this  regard  include  a  return  to  biennial 
sessions  for  general  policymaking  issues;  use  of  the  remainder  of  the  biennium 
for  budgetary  and  systematic,  formal  oversight  review  activities;  and  special  sessions 
devoted  to  the  repeal  of  laws  and  regulations. 

VIM 

The  Assembly  identified  a  wide  range  of  both  traditional  and  relatively  new  over- 
sight activities  in  which  the  state  legislature  is  now  engaged.  These  include:  budget 
and  appropriations  and  expenditure  control,  substantive  committee  work,  constitu- 
ent services,  formal  administrative  procedures,  advice  and  consent,  compliance  and 
performance  auditing,  legislative  rule  review  and  suspension,  sunset  and  sunrise 
evaluation,  and  open  meetings  requirements. 
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To  increase  public  understanding  of  these  activities,  the  Assembly  considers  it 
highly  important  that  the  legislature,  together  with  units  of  higher  education,  de- 
velop a  "citizen's  guide  to  legislative  oversight"  which  explains  in  detail  such  things 
as  the  purposes,  objectives,  scheduling  and  flow,  parameters,  interrelationships  and 
other  dimensions  of  established  oversight  in  Illinois.  This  publication  should  be 
widely  disseminated. 

IX 

Allocation  of  resources  is  a  central  responsibility  of  the  legislature  and  a  critical 
part  of  its  oversight  function.  Federal  funds  constitute  a  significant  portion  of  total 
state  government  resources.  For  this  reason  the  Assembly  believes  the  state  legisla- 
ture has  the  primary  responsibility  to  review  and  establish  overall  priorities  for  the 
expenditure  of  all  funds  generated  by  and  received  by  the  state,  including  block 
grants. 


The  Assembly  finds  that  review  of  administrative  rules  is  a  valid  and  important 
responsibility  of  the  General  Assembly.  The  Joint  Committee  on  Administrative 
Rules  has  proved  helpful  in  preventing  the  adoption  of  inappropriate  proposed 
rules. 

The  Assembly  supports  the  Joint  Committee's  position  that  its  deliberations  must 
be  limited  to  matters  of  the  Administrative  Procedures  Act  and  that  policy  issues 
should  be  recommended  to  the  General  Assembly. 

XI 

The  Assembly  finds  the  sunset  concept  of  periodic  termination,  reenactment,  or 
modification  through  intensive  review  and  evaluation  to  be  a  constructive  form  of 
legislative  oversight.  Indeed,  the  principle  should  be  applied  to  a  much  broader 
range  of  programs.  The  Illinois  Select  Joint  Committee  on  Regulatory  Agency 
Reform,  better  known  as  the  Sunset  Committee,  should  be  renamed  to  reflect 
its  functions  more  properly.  This  committee  should  be  reconstituted  as  a  strictly 
legislative  unit,  including  legislative  appointment  of  public  members,  to  integrate 
it  more  fully  into  the  operations  of  the  General  Assembly.  A  procedure  should  be 
developed  to  identify  all  sunset  and  sunrise  legislation  for  each  legislator. 

XII 

The  executive  branch  of  Illinois  government  also  has  responsibility  for  overseeing 
its  administrative  activities  and  performance.  Legislative  as  well  as  executive  over- 
sight can  be  improved  through  greater  uniformity  in  information  development  and 
reporting  from  all  agencies. 


Printed  by  authority  of  the  State  of  Illinois 

Legislative  Council  Service  Unit  Order  830999 

March  1983  -  225  copies 
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